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Foreword 



Daniel B. Kennedy 

Emeritus Professor of Sociology and Criminal Justice 
University of Detroit Mercy 

It is with great pleasure that I welcome you to what may be the only contempo- 
rary textbook devoted to an explication of forensic criminology. I suspect that 
many of you already have practiced forensic criminology for some time now or 
will do so in the future even if you would not normally characterize your efforts 
by this name. In other words, while the criminological subspecialty known as 
forensic criminology has not been widely known or readily identified as such, 
its actual practice permeates both criminal and civil justice courts throughout 
the common law world. This innovative text will not only help clarify this real- 
ity, but I expect it will also provide a basis for future scholar-practitioner con- 
tributions to forensic criminology for years to come. At this point, however, 
discussion of some concepts seems to be in order. 

Criminology is concerned with the social and functional origins of law, the eti- 
ology and patterns of criminal behavior, and societal responses to and control 
of this behavior. In other words, criminology is the scientific study of the mak- 
ing of law, the breaking of law, and control of the lawbreakers. Criminology 
may be academic, as when it is taught and studied. It may be practical, as evi- 
denced by the daily efforts of legislators, law enforcement officers, prosecutors, 
and defense attorneys, the judiciary, and corrections professionals both in the 
field and in correctional institutions. Criminology is also forensic, as when 
criminological knowledge is provided to and utilized by both criminal and 
civil courts in order to decide the issues before them. It is this last application, 
of course, which constitutes the substance of this impressive text. 

As an evolving field of study, forensic criminology is currently multidisciplinary in 
nature. Its continuing evolution, however, will no doubt take it to a truly interdis- 
ciplinary and perhaps even transdisciplinary level. Even now I am impressed with 
the abundant common ground I am able to find with my colleagues in psychol- 
ogy, anthropology, political science, law, biology, physics, and even information 
technology as we discuss forensic criminological issues of mutual interest. Further 
evidence of the multidisciplinarity of forensic criminology may be gleaned from a 
review of the impressive biographies of those who contributed to this book. 
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It should be noted, however, that the practice of forensic criminology is not for 
everyone. Given the volatility of the issues under litigation, the gravity of the 
stakes, and the powerful personalities which dominate court systems world- 
wide, forensic criminologists can be subjected to a great deal of stress. To effec- 
tively render professional analyses and opinions under these circumstances, 
forensic criminologists are advised to remain both flexible and principled. 
Although they are subject matter specialists within some area of criminology, 
effective forensic scientists must be able to value and appreciate the contribu- 
tions offered by a variety of other disciplines. Disciplinary boundaries must 
willingly be crossed. This flexibility is further demonstrated by the forensic sci- 
entist who remembers that while he or she may rule the lab or the classroom, 
the courtroom is ruled by judges and lawyers. As forensic scientists, we prepare 
evidence; the judges and lawyers control its application. 

By principled, I mean simply that the forensic criminologist should clearly 
limit himself or herself to the role of expert rather than advocate. Our role is 
to apply criminological analysis to the issues at hand through the use of main- 
stream methodologies. Effective forensic criminologists will avoid the pitfalls 
of advocacy research and emotive statistics. Although some attorneys will read- 
ily accept demonstrably slanted testimony, the vast majority of legal profes- 
sionals want simply to know the ground truth so they can best prepare their 
cases from that foundation. 

The publication of Forensic Criminology could not have come at a more excit- 
ing and propitious time for this evolving field. As knowledge in the physical 
sciences, life sciences, and social sciences accumulate at an increasing pace, 
courts in the United States and other common law countries are demanding an 
improvement in the reliability of scientific testimony. The Daubert, Kumho, and 
Joiner cases decided by the U.S. Supreme Court have gone a long way toward 
keeping junk science out of the courtroom, much to my delight and to the 
delight of the contributors to this volume. As the evidentiary quality of foren- 
sic criminology continues to improve, it may be possible to stem the troubling 
growth of cases involving miscarriages of justice. However, just as the innocent 
must be set free, the guilty must be appropriately sanctioned. Likewise, the 
goals of civil justice are to compensate those who suffer unjustly while at the 
same time denying enrichment to the undeserving. The continually improving 
contributions of forensic criminology to both criminal and civil courts go a 
long way toward achieving these goals. 

Finally, I must point out that forensic criminology does more than respond to 
criminal depredations by providing both knowledge and opinions to crimi- 
nal and civil courts. Effective forensic criminology also deters criminal and 
tortious acts by assisting the courts in their attempts to dispense justice in a 
timely, efficient, and appropriate manner. Forensic criminology allows for both 



general and specific crime deterrence. Forensic criminology encourages profes- 
sionalism in police and correctional services by ensuring that the truth of their 
actions will be known while at the same time discouraging frivolous litiga- 
tion against public servants. Forensic criminology is a driving force behind the 
continued improvement in the security posture of mass private property, par- 
ticularly as the civilized world faces the threat of terrorism. The value of this 
volume to those endeavors should be readily apparent to those who are perspi- 
cacious enough to read and learn from it. 



Foreword 




This page intentionally left blank 



Preface 



The Origins of Forensic Criminology 

Brent E. Turvey and Wayne A. Petherick 

Criminology is generally defined as the scientific study of crime and criminals. If 
this comes across as overly inclusive, that's because it is meant to. This defini- 
tion, which is consistent with the majority of criminology texts in use around 
the world, indeed swells the jurisdiction of criminology further than most out- 
side the community are generally prepared to acknowledge. As described in 
Reckless (1955, pp. 6-7): 

. . . [I]t is clear that criminology is not only a behavioral science but also 
an applied science and science of manipulation and social control. 

...It receives contributions from experts in such disciplines as biology, 
anthropology, physiology, medicine, psychiatry, psychology, social 
administration, economics, law, political science, and penology and 
corrections. 

A similar and contemporary view is found in McMillan and Roberts (2003, 
pp. 317-318): 

On one view, criminology characteristically addresses itself to the 

discipline-defining question: what is crime? Other researchers and 

theorists would extend the definition to cover all or most aspects of 

official responses to crime, including policing, prosecution, trial and 

penal treatment. One might break down this expansive conception 

of criminology into subdisciplines such as criminal process, penology 

or victimology, or reconstitute its component parts in terms of 

intersecting and overlapping concepts such as regulation, risk, trust 

or restorative justice. The simple rule to remember when confronted 

with this apparent riot of theorizing is that disciplinary differentiation 

and rival conceptualizations should be retained and employed if, 

and only to the extent that, they serve to promote understanding of 

the issues, questions or phenomena under discussion. The present 

project calls for a broad, inclusive conception of 'criminology', to set 

against traditional conceptions of international legal scholarship. xix 




Preface 



So, setting possibly idiosyncratic terminological preferences and 
guibbles aside, our advocacy of criminology in ICrimJ [International 
Criminal Justice] will extend to research on law enforcement, criminal 
proceedings and penal treatment, in addition to core work on the 
definition, meaning and causes of crime. Moreover, we mean this 
conception to embrace pertinent empirical research and theorizing 
across the broad spectrum of the social and behavioural sciences, 
regardless of whether particular researchers consider themselves to 
be 'criminologists' rather than, say, anthropologists, social historians 
or political sociologists. 

This view is repeated in Reid (2003, p. 20) which explains: 

Criminology is the scientific study of crime, criminals, criminal 
behavior, and efforts to regulate crime. 



Most early teachers of criminology and related subjects were educated 
in sociology, psychology, political science, or some other related 
discipline or were practitioners in various fields of criminal justice. 
Today many professors in the field have a Ph.D. in criminal justice 
or criminology, although the emphasis on interdisciplinary studies 
remains strong among many scholars. Perhaps, however, we will never 
dispute the statement of noted theorist Thorsten Sellin, who stated in 
1938 that the "criminologist does not exist who is an expert in all the 
disciplines which converge in the study of crime. " 

These conceptual definitions of criminology create myriad intersections 
between crime, criminality, and scientific study that have made criminolo- 
gists out of practitioners and researchers from almost every background — 
some intentionally and some otherwise. For professionals who engage in the 
study of crime environments and causes, criminology is a social science; for 
those who study the actions, choices, psychology or personality of criminals, 
it is a cognitive or behavioral science; and for those who study the correla- 
tions between biological factors and criminal behavior, it is a science rendered 
from chemistry and genetics. To the subject of this textbook, for those seeking 
to answer investigative and legal questions, criminology is a forensic behav- 
ioral science. Each type of scientist approaches crime and criminals within 
the limits of their scope and means, sometimes crossing purposes with that 
of another. 

This is an excellent time to point out that because the study of crime and crimi- 
nals is multidisciplinary, no one profession, discipline, or type of scientist may 
lay a sole claim to the vestments of criminology. 
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The objective of this textbook is to provide readers with the basic tenets and 
core disciplinary relationships within Forensic Criminology: the scientific study 
of crime and criminals for the purposes of addressing investigative and legal 
issues. The vast majority of criminology literature is statistical and theoretical 
in nature. It deals with groups of offenders and broad crime theory as opposed 
to applied case examination. This textbook is intended to educate students in 
an applied fashion regarding the nature and extent of forensic casework that is 
supported by, dependent on, and interactive with research, theory, and knowl- 
edge derived from criminology. It is also intended to act as a preliminary guide 
for criminologist practitioners working with and within related criminal justice 
professions — particularly when they are involved with assisting investigations, 
administrative inquiries, legal proceedings or providing expert findings or tes- 
timony under oath. It is offered as an applied scientific subdiscipline within 
the domain of general criminology, as well as a roadmap to the forensic realm 
for the uninitiated. 

Forensic criminology exists as a discipline within criminology separate from 
any legal system that may employ its practitioners. It is a science, it is a behav- 
ioral science, and it is a forensic science. The underlying theories and methods 
are not meant to be constructs developed in the courts of law but rather in the 
courts of science (Thornton, 1994). Like any other scientific practice, it exists 
beyond legal or national borders as a realm unto itself as it must to be a true 
discipline. While the scope of its practice and admissibility by different courts 
around the world can and does vary, the core of forensic criminology and its 
best practices do not change. 

The authors have collaborated on this work with the contributors of this text 
for the following reasons: despite numerous courses on the subject at colleges 
and universities all over the world, there is much excitement yet confusion 
about the specific nature and place of forensic criminology — with no unifying 
philosophy or guide. Moreover, criminology subjects are often taught by the- 
oretical sociologists without a forensic orientation to large groups of students 
seeking employment in the areas of forensic science, corrections, law enforce- 
ment, and the law. In other words, it is often taught by an abstract group with 
one philosophy to an applied group that requires another — which can lead 
to miscommunication, uncertainty, and ignorance. When taught criminol- 
ogy subjects by pure academics and theoreticians (sociologists and criminal 
justice researchers), students are left without a sense of the practical forensic 
nature of their work; when taught solely by criminal justice practitioners (law 
enforcement, lawyers, and forensic technicians), those same students are left 
without a sense of the relevant theoretical and even scientific underpinnings. 
The mismatch should be clear, and it is the purpose of this text to bridge 
this gap in a way that no other has, with a diverse collection of contributors 
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that none other has assembled. Forensic criminology is a bridge between the 
broad construct of multidisciplinary criminology and forensic examination 
of individual cases. 

Let us explain. 



DEFINING THE PROBLEM 

Criminology in general suffers from a number of ills that we have long observed 
and now recognize as both serious and pathological. First, we have observed 
that many criminologists no longer have a sense of where they came from, or 
why that is important (let alone that they are even criminologists). Second, 
we have observed that criminology has been conceptualized and presented 
at university in the same general fashion for at least 60 years, perhaps more, 
with few significant developments or advancements. Third, as already men- 
tioned, criminology has an applied forensic component despite being taught 
in large numbers by nonforensic theoretical social scientists. This means stu- 
dents get only a limited picture of criminology, and sometimes without the 
high standards and ethical mandates that forensic practice requires. We have 
also observed a level of forensic ignorance regarding the nature, extent, and 
implications of criminological research and opinions. That is, if the forensic 
component of criminology is acknowledged at all. The net result of these con- 
ditions at colleges and universities around the world is an ever-growing pop- 
ulation of criminology graduates — whether they be police officers, forensic 
scientists, corrections officers, paralegals, lawyers, or criminological experts — 
with little or no comprehension of their forensic roots, roles, responsibilities, 
and opportunities. 

These problems have been allowed to suffuse because, over the years, we crimi- 
nologists have forgotten where we came from, we have forgotten how to act 
like scientists, and we have repeatedly chosen the path of least political resis- 
tance and consequently the least intellectual advancement within the study of 
crime and criminals. As the reader will soon understand, these problems are 
pathological, interconnected, and solvable. 

The Problem of Origins 

In discussing the basic issue of origins with our contemporaries, it becomes 
clear that we criminologists have forgotten who we are and where we come 
from. 

For example, recently, in a discussion about forensic evidence on a forensic 
science listserv, a seasoned forensic chemist responded to a news article about 
crime lab ethics and integrity wherein a crime lab worker was referred to by 
a reporter as a "criminologist." The forensic chemist offered the following 
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correction: "For the uninformed, Criminalists are physical/natural scientists 
who analyze physical evidence in forensic labs. Criminologists are social sci- 
entists who have nothing to do with the analysis of physical evidence, and 
do not usually work in crime labs." This response belies a narrow view of the 
relationship between criminology and forensic science. There are many foren- 
sic sciences. A criminalist is a particular type of forensic scientist who performs 
objective testing on physical evidence in a crime lab. Indeed, there are more 
than a few different subspecialties within laboratory criminalistics. So in fair- 
ness this part of the explanation is accurate and even helpful. However, the ref- 
erence to criminologists being purely social scientists is false. All the forensic 
sciences are, in fact, subdisciplines of criminology. 

Criminology owes its existence to a diverse convergence of professions that 
attempted to join and then ultimately fractured, causing a broken consensus of 
precisely what it was and is. Today's students, enrolled in criminology course- 
work, need only look at the title of their degree program to get a sense of 
the community: criminology and criminal justice programs tend to be housed 
within sociology departments, within law schools, or within schools of social 
science. Full-time instructors tend to be social scientists; part-time faculty tend 
to be current and ex-law enforcement adjuncts. And that is pretty much how 
things have been in recent history. However, that's not how things started out. 

The origins of criminology as they intersect with formal scientific inquiry are 
found in a blend of medicine, psychiatry, and criminal anthropology. We are, 
of course, referring to the work of Cesare Lombroso (1835-1909), an Italian 
professor of legal medicine at the University of Turin. Lombroso's research in 
the area of criminal physical and psychological types has led many to refer to 
him as the "father" of criminology. This history is presented in every introduc- 
tory criminology text and does not need repeating here. 

Shortly after Lombroso published his theories, from the perspective of criminal 
anthropology and psychiatry, the Austrian Jurist and Professor of Criminology 
Dr. Hans Gross published his treatises on Criminal Investigation (1906) and 
Criminal Psychology (1911). 1 These two works provide explicit instruction for 
the general investigation of crime, the scientific examination of physical evi- 
dence, and the classification of criminal behavior; in addition, they discuss 
crime causes and criminal motives. Dr. Gross is in essence the "grandfather" of 
forensic criminology, which includes subspecialties such as criminalistics and 
criminal profiling (Turvey, 2008). His works remain of utmost importance to 
both theoreticians and practitioners alike. 

As shown in Figure 1, the field of criminology was defined by Gross as broad 
and inclusive. In Criminal Investigation, Gross (1906, p. xxvii) argues, "We may 
remind our readers that the subject with which this book deals in part, Criminal 
Phenomenology, is but one branch of the wider science of Criminology." 



'These works were originally 
published in the late 1800s, 
in Gross's native Austrian- 
German. The dates given refer 
to the first editions of English 
translations. 
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The Branches of Criminology, taken from Gross (1 906, p. xxvii). 
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This same philosophy was also adopted to great extent by August Vollmer 
(1876-1955), the first chief of police in Berkeley, California, and the leading 
figure behind early efforts to professionalize and modernize law enforcement 
training and criminal justice education in the United States. 

Law Enforcement Education 

The true origins of criminal justice education in the United States are found in 
the groundwork laid by law enforcement educators as they attempted to profes- 
sionalize the vocation of policing in the early twentieth century (Morn, 1995). 

It is indisputable that "the history of policing in the nineteenth-century was 
characterized by corruption, inefficiency, and partisan politics" (Morn, 1995, 
p. 26). In an attempt to gain control over this chaos in their individual jurisdic- 
tions, some joined forces in the International Association of Chiefs of Police 
(IACP) to mandate acceptance of scientific advances in crime detection and 
more rigorous training regimens for police recruits. This was in no small part 
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owing to the negative portrayal of police officers as "keystone cops" in the bur- 
geoning genre of motion pictures. Joined with corruption, cronyism, nepotism, 
and the long-held practice of hiring officers based on their size rather than abil- 
ity, an unfavorable public image had emerged, and unfortunately it wasn't far off 
the mark. Something needed to be done, and that something was formal educa- 
tion and training. 

One of those seeking this kind change within policing was August Vollmer, a 
progressive reformer who believed that law enforcement could and should be 
professionalized to meet its mandates (see "Key Historical Figures" in Chapter 1 
of this text). Vollmer developed police training academies and courses of 
study by fostering relationships with a number of different colleges and uni- 
versities over the span of his career, but in the end he was frustrated by the 
academic community. Two things in specific caused friction. First was the ten- 
dency of academics to focus on social work as a primary function of policing 
while investigations and investigative concerns were sidelined. Vollmer held 
the opposite to be true: he wanted to train crime fighters. Second was the ten- 
dency of academics to be critical of every aspect of policing despite knowing 
very little about its actual practice (Morn, 1995). While he was not above criti- 
cizing the obvious shortcomings and even laziness among his fellow police 
chiefs, along with the rank and file, Vollmer had little use for those who did 
nothing else. 

Regardless, colleges and university were viewed as necessary for the pro- 
fessionalization of law enforcement — to alter general perception of police 
officers as ignorant, unprincipled, and heavy handed. This situation posed 
a problem of control. Understandably, those in law enforcement wanted to 
maintain control over the instruction of any future applicants. They wanted 
to regulate and dictate the subjects students were being taught, how they 
were being taught to view the world of crime and policing, and also to 
engender a sense of loyalty to police culture. College and university pro- 
grams, on the other hand, tend to be populated by academic scholars who 
have been taught to think critically and with no allegiance to law enforce- 
ment traditions. Few in law enforcement had sufficient credentials to teach 
in higher education, but if they handed the reins over to those in academia, 
then graduates would not necessarily be all that desirable. This conflict 
in higher education remains a problem to this day and will be discussed 
further throughout this text. 

Despite their ignorance of the practical concerns of police officers and 
police culture, Vollmer still maintained a healthy respect for academic schol- 
ars because he understood both the necessity and the merits of involve- 
ment in higher education. As a consequence, in 1941, when he agreed to 
participate with a group of his former students (by then well-respected 
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2 Wiltberger was one of 
Vollmer's early students 
(referred to as "V-Men" or 
"college cops"). At the time 
of this meeting, he already 
had a long career in both law 
enforcement and academia, 
and served as head of the two- 
year police school program at 
San Jose State. He practiced 
what has been referred to 
as a "Wiltbergering Model" 
of education wherein police 
schools exist at a college or 
university separate from the 
bureaucracy and student body 
of scholarly programs in order 
to "train people to do police 
work, to act as a placement 
service for its graduates, and 
to be a center of service for the 
various police departments in 
the area" (Morn, 1995, p. 45). 



police educators in their own right) in the formation of an organization 
to effect the professionalization of law enforcement by virtue of advance- 
ment in education and training, he lobbied for the involvement of those 
outside law enforcement. There was open disagreement, as explained in 
Morn (1995, pp. 70-71): 

Almost immediately Vollmer and [William] Wiltberger 2 split over the 
fundamental direction of the proposed organization. The San Jose 
contingent felt that association membership should be restricted 
to the heads of college police schools. Vollmer, on the other hand, 
with strong support from [O. W.] Wilson and [V. A.] Leonard [well 
established "V-Men"], felt "that we should include outstanding 
professors in the social sciences and criminology," a position that 
was given face acceptance but was modified in the bylaws by 
limiting membership to those working in police training programs in 
accredited colleges. 

The organization that formed was to become the American Society of 
Criminology. Originally, it was called the Association of Heads of Police 
Schools. Wiltberger hated the name change, arguing to Vollmer in 1949, "My 
interest is in turning out expert police officers, not criminologists" (Morn, 1995 
p. 71). It could be argued that he saw the coming struggle for control over both 
the organization and the professional education of police officers and sought 
to avoid it. Or it could be argued that he simply had no use for those in aca- 
demia. Either way, he couldn't stop what was to come. 

The American Society of Criminology (ASC) 

The organizational meeting of the National Association of College Police 
Training Officials (originally called the Association of Heads of Police Schools, 
and later to become the American Society of Criminology) was held during 
the last days of December 1941 in Berkeley, California — at the home of August 
Vollmer. It was attended by Vollmer, who was by then a retired Professor 
of Police Administration at the University of California; Robert L. Drexel, 
Chief Investigator of the District Attorney's Office in San Jose, California; 
Vivian A. Leonard, Professor and Head of the Department of Police Science 
and Administration at Washington State College in Pullman, Washington; 
Benjamin W. Pavone, Chairman of the Peace Officers Training Division at 
San Francisco Junior College in San Francisco, California; Willard E. Schmidt, 
Director of Police Training at Sacramento Junior College in Sacramento, 
California; Orlando W. Wilson, Professor of Police Administration and 
Director of the Bureau of Criminology at the University California, Berkeley; 
William Wiltberger, Director of the Police School at San Jose State College in 
San Jose, California; and Frank Lee, formerly Director of the National Police 
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Academy in China (Morris, 1975). It was first and foremost a gathering of 
"Police Science" 3 educators — old friends and students of Vollmer who shared 
a common interest in teaching students entering or working in law enforce- 
ment. As explained in Morris (1975): 

The organization, thus started, attracted to membership officers of rank 
concerned with police training from the major police forces of California 
and some neighboring states, as well as those engaged in college 
teaching in the field. But if its focus was on police training it was with 
the conviction that the professionalism of police forces was its goal 
and that this reguired that police — and especially police administrators 
become broadly informed in the entire area of criminology and in the 
principles of such related areas as public administration, political 
science, psychology, and sociology. 

Vollmer's interest in developing a formal organization, concerned 
with the extension and improvement of police training, was an almost 
inevitable step in his own long-existing personal commitment to that 
objective. Probably the most widely known and most innovative police 
chief in American police history, August Vollmer (1876-1955) had 
been Marshal of Berkeley (1905-1909) the first Police Chief of Berkeley 
(1909-1932) and Professor of Police Administration at the University 
of California at Berkeley (1932-1937), and was widely sought as a 
consultant in police administration. He was physically an imposing 
person (6'4" tall and weighing about 190 lbs.) who always seemed to be 
in top physical condition. He was a broadly informed and creative man 
with a contagious enthusiasm for making police work a profession with 
a highly trained core of persons who had college degrees and who could 
teach at the college level. As early as 1916, Vollmer, in collaboration with 
law professor Alexander Marsden Kidd, developed a summer session 



^Police science is a generic term that is used in reference to any study or discipline that intersects with or informs 
police work. It was developed by law enforcement instructors to further delineate police study programs from 
scholarly criminal justice programs. As discussed in Williams (1995, p. 181): 

...[P]olice science departments preceded criminology departments in colleges and universities. 
While often difficult to distinguish from each other, police science departments usually focus more on 
the technical aspects of police: administration, management, crime analysis, and the "doing" of law 
enforcement. Criminology, when it deals with the police province, more often uses the "system in action" 
focus. Thus criminological approaches to the problem of policing are apt to be sociological in nature and to 
focus on informal structures and relationships. 

Those studying police science at college or university are necessarily preparing for careers associated with the 
process of policing and not the scientific study or examination of evidence. Police science subjects and texts 
intersect only somewhat with forensic science in terms of police use of technology. This relationship will be 
discussed further in the first chapter, as well as in the chapter on forensic science. 
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program in criminology at the Berkeley campus in which courses were 
given from 1916 to 1931, with the exception of the 1927 session. 

It was Vollmer and Kidd who in 1928 proposed the establishment of a 
school of criminology, a proposal that led in 1931 to criminology course 
in the regular school year sessions at the University of California at 
Berkeley, the development of a major in criminology in 1933, a Bureau 
of Criminology in the Department of Political Science in 1939, a Master's 
program in Criminology in 1947, and the establishment of the nation's first 
and only formally designated university "School of Criminology" in 1950. 

Vollmer regarded the absence of education and proper qualification as law 
enforcement's greatest weakness, as detailed in Vollmer (1971, pp. 3-4): 

The poor quality of the personnel is perhaps the greatest weakness of 
police departments in the United States. In departments of all sizes, 
the percentage of men suited to police work is woefully small. Far 
too many policemen are purely political appointees, with no technical 
knowledge of the work and quite unsuited to it. Even among those 
who may be considered fit, some have been unable to get all the 
training that is requisite to the adequate discharge of their functions. . . . 
The greater number of these men are badly placed and inadequately 
trained, yet they are charged with a task that would be difficult for men 
of the highest quality and skill. 

Thus, Vollmer not only sought to professionalize the ranks of law enforce- 
ment and its many support staff, he sought the development and nurturing 
of university programs that would ensure educated police applicants with an 
appreciation for all that logic and science could bring to bear in their work. It 
was holistic, it was forward thinking, and it was inclusive. Scientific analysis 
and rational problem solving were things that police officers should under- 
stand and incorporate into their methods of operation. Consequently, a col- 
lege education was something to be viewed with high regard and not ridiculed 
as irrelevant to the task of policing. 

This was the legacy of August Vollmer, and it can still be found in the work of 
many criminology practitioners to this day. 

Unfortunately, within a decade the ASC became overrun with academic sociol- 
ogists — the very ones that Vollmer had invited over the protestations of those in 
support of a "Wiltbergerian Model" of police education. Consequently, by the 
early 1960s, more than a few police professors felt "sufficiently alienated from 
the Society they had helped to found that they contemplated forming a new one" 
(Morn, 1995, p. 81). The organization that they formed was the International 
Association of Police Professors, which later became the Academy of Criminal 
Justice Sciences (ACJS), and it became home to the displaced Vollmerites. 
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Presently, criminal justice educators remain critical of the ASC, arguing that it 
is an organization of "Ivory Tower" sociology-oriented intellectuals and statis- 
ticians consumed by theoretical empiricism that lacks real-world application 
or utility. This is a far cry from where it began — as a practitioner's organization 
governed by caseworkers who were grounded by the relevance of their educa- 
tion on the one hand and the breadth of their experience on the other. The 
organizational shift has been so great that it has changed the way that we con- 
ceive, culturally, of criminology and criminologists in our immediate present. 

There are more than a few reasons for this, and they are related to the problem 
of authority to be discussed presently. In essence, there was a shift away from 
formal education within law enforcement. Many of those in the rank and file 
did not respect those at university and consequently did not want to be edu- 
cated by them. They viewed college courses as a waste of time and experience 
as the only true teacher of anything. Education was viewed with disdain in no 
small part by those who had done the job for years without it. They sought to 
"professionalize" themselves with "law enforcement only" professional orga- 
nizations, often excluding those teaching or educated at university. Shades of 
this unfortunate attitude and practice remain for some to the present day. 

Theoretical Criminology vs. Crime Fighting 

The separation between theorist and practitioner is often nothing short of con- 
temptuous. Law-enforcement-oriented practitioners see themselves at odds 
with those they view as working only with theory, and those who study theory 
see themselves as intellectually superior to the variety of practitioners they are 
meant to provide research support for. Too often, neither side seems to appre- 
ciate that they are working toward the same goal: to enrich the scientific study 
of crime and criminals to be able to detect, identify, apprehend, and adjudicate 
suspected criminal offenders. 

Perhaps this is owing to the utter ignorance of crime theorists about the true 
nature of crime and the everyday needs of those seeking to investigate it for 
lack of actual exposure to either. 

Perhaps, also, the reason is that the methods and assumptions of these oppos- 
ing groups are at odds. Law-enforcement-oriented practitioners seek to "build 
cases" against suspects through the lenses of authority and suspicion, while 
the scientist seeks to understand events and is meant to embrace the scientific 
examination of criminal behavior. Law enforcement practitioners seek to cre- 
ate an aura of certainty and confirmation regarding their theories; scientists 
are intended to be skeptical and expose doubt. When suspects must ultimately 
be convicted by court-worthy evidence, beyond a reasonable doubt, it is not 
impossible to understand why scientific inquiry has been generally unwelcome 
by many criminal justice practitioners. 
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Early on, this division left those working in police crime labs with a problem of 
branding. They needed a scientific education; they needed police science, crim- 
inology, and criminal justice programs offered at university. But unfortunately, 
they were operating under a label that officers on the street had lost respect for: 
that of criminologist. 

Criminologists and Criminalists 

As we mentioned at the beginning of this section on the problem of origins, 
the current popular view is that criminologists as professionals are limited to 
the ranks of theoretical sociologists. By now it is evident that this perception is 
overly narrow and uninformed by the diverse history of criminology practice. 
Criminology was and remains an applied discipline for many, as we will dem- 
onstrate throughout this text. 

Truth be told, the first crime laboratory scientists were actually referred to by 
job title and general description as "criminologists." This is reflected in the 
pages of what is arguably the very first forensic science textbook published in 
the United States, Crime's Nemesis (May, 1936). In this groundbreaking text, 
the author refers to the practice of crime detection and evidence examination 
as the field of "scientific criminology" (p. ix) and to those working in it as 
"scientific criminologists" (p. 2). He further refers to himself, in bold letters 
on the cover page, as "LUKE S. MAY, CRIMINOLOGIST, Director, The Scien- 
tific Detective Laboratories; President, The Institute of Scientific Criminology." 
The word criminalist is absent, while the works of Hans Gross are cited repeat- 
edly within. 

As explained by the late criminalist Lowell Bradford (1918-2007) in his paper 
regarding the origins of the California Association of Criminalists, founded in 
1954 (Bradford, 2007, p. 5): 

...I first entered into the field of criminalistics in 1947 in the California 
State Crime Laboratory in Sacramento.... In those days, the terms 
criminalistics and criminalist were not in use. Those of us in the state 
crime laboratory had civil service position titles of criminologist. 
It remained for James P. Osterburg to publish "An Introduction to 
Criminalistics" in 1949, which marked the beginning of the usage of 
the terms in this country. "Crime Investigation" by Paul L. Kirk in 1953 
closely followed and gave full meaning to "criminalistics." 

Duayne Dillon, then Chief of the Criminalistics Laboratory for the Office of the 
Sheriff-Coroner in Contra Costa County, California, wrote the foreword to the 
second printing of Osterburg's text mentioned in Bradford (2007). He sheds 
light on the issue of precisely how the criminalist is defined as separate from the 
criminologist, while crediting the authors of An Introduction to Criminalistics with 
helping engender community acceptance for the term (Dillon, 1972): 
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The authors were not only responsible for introducing many of the 
principles and practices of Criminalistics in an organized manner, 
but were a prime factor in the subsequent acceptance of the term 
"criminalistics" to describe the profession engaged in the examination, 
evaluation, and interpretation of physical evidence. 

Most forensic science authors have actually credited the formulation of mod- 
ern criminalistics as a discipline to the aforementioned Jurist and Professor 
of Criminology Hans Gross, in no small part because he coined the term 
Kriminalistik, from which our use of the terms criminalistics and criminalist 
were derived (Chisum andTurvey, 2007; DeForest, Gaennslen, and Lee, 1983; 
Inman and Rudin, 2000; Turner, 1995). However, it must be admitted that 
the term Kriminalistic translates literally from Austrian- German to English as 
Criminology. Moreover a Kriminalist, by Gross's definition, was a generalist who 
studied the causes of crime, the behaviors and motives of criminals, and the sci- 
entific methods of their identification, apprehension, and prosecution (Gross, 
1906). The concept was intended to be inclusive of police officers, investiga- 
tors, crime lab personnel, forensic pathologists, and forensic psychologists — 
anyone involved in the practice of applying criminology to casework (criminal 
investigation, forensic detection and identification, etc.). It was wholly mim- 
icked and repeated by early criminology practitioners in the United States such 
as Luke May upon the publication of English translations of Gross's works. 

Regardless of the original definition and intent, the term criminalistics was bor- 
rowed from the works of Gross in the late 1940s. The burgeoning forensic 
science community needed a way to conceptually separate those criminolo- 
gists working in police crime labs from future police officers (and social scien- 
tists) studying in criminology, criminal justice, and police science programs at 
university. Their aim was to help professionalize the scientific examination and 
interpretation of physical evidence with specific principles and practice bor- 
rowed from criminology as well as the natural sciences. They began referring to 
themselves as criminalists and to their work as criminalistics. This rebranding 
was widely accepted within the police lab community, as evidenced by the lit- 
erature and the formation of associated professional organizations, including 
the California Association of Criminalists. 

All of this bears mentioning because modern-day criminalists and criminologists 
alike appear to have forgotten their history of association and interdependence. 
As a result there has been confusion within both communities and inconsisten- 
cies in reference to either by those professions looking in from the outside. 

Criminology, it must be understood, is a vast field with many subdisciplines. 
History teaches us that forensic science and the subdiscipline of criminalistics 
are among them, alongside others such as criminal investigation, forensic psy- 
chology, victimology, criminal profiling, and many, many more. The failure to 
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recognize and embrace these relationships is a manifestation of professional dis- 
sociation and isolationism that fosters interdisciplinary ignorance and prevents 
professional development. 

The Problem of Authority 

Compounding the problem of professional identity among criminologists is the 
ignorance of those who are generally asked to teach it. Unfortunately, the vast 
majority of university-based criminologists who lecture on the subject, largely 
from a narrow theoretical perspective, reinforce the view that criminology is 
limited to the confines of a theoretical sociological discipline. This oversimpli- 
fies things dramatically. As warned by Vollmer (1949, p. 19): "Absence of a clear 
understanding of the vastly complex nature of crime and criminality is not con- 
fined to the layman." Consider further the admonition offered regarding the 
contemporary characterization of criminology in Williams (1995, p. 179): 

Criminology is generally understood to be an offspring of the discipline 
of sociology. While this is arguably the case, such a statement slights 
both the history of criminology and the various disciplines that comprise 
the breadth of the field. . . in spite of this sociological focus, it should be 
recognized that criminology is characterized by a relative integration 
of materials from several disciplines. The advent and rise, through the 
last three decades, of the multidisciplinary field of criminal justice has 
challenged sociology as the training round for criminology, and many 
criminologists are now either working in or receiving their academic 
training from criminal justice departments. This movement promises to 
more directly integrate sociological criminology with other disciplines. 

We regard Williams's perspective as optimistic, as he does not speak to the con- 
sequences of multidisciplinary integration — which we saw with the formation 
and fracturing of the ASC. 

In the modern university there are indeed few full and distinct criminology 
departments — especially in the United States. Rather it is more common for 
small criminology programs to be housed within a larger sociology depart- 
ment or to exist in concert within a criminal justice program. Full-time fac- 
ulty instructors therefore tend to be drawn from a pool of Ph.D. -educated 
theoretical sociologists or criminal justice educators. Part-time faculty, con- 
versely, tend to be current and ex-law enforcement employees with and with- 
out formal education in order to round out the applied subjects. Under the best 
circumstances, these instructors would compare notes and curricula, augment- 
ing each other's shortcomings. This kind of cooperation and mutual respect 
within criminology is, to put it gently, unusual. 

As previously mentioned, there is often enmity between the social scientist and 
the criminal justice practitioner. The Ph.D. tends to think that the practitioner 
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is uneducated, cynical, and even pedantic — acting without knowing; the practi- 
tioner tends to think that the Ph.D. is out of touch with real-life problems and 
solutions — consumed with all things intellectual and impractical. One is con- 
cerned with investigating crime causes and social issues as prescribed by the man- 
dates of good science; the other enters higher education having spent a career 
concerned with the day-to-day function of protecting citizens and investigating 
crime as prescribed by the legal community. Keeping the scholar and the crime- 
fighter from working together in higher education is the fact that both have com- 
pletely different agendas and harbor well-founded criticism of each other. 

Such a teaching environment, which is common, facilitates a practical discon- 
nect between many students and their intended careers. Students who seek 
degrees in criminology, criminal justice, or criminal justice administration are 
very often navigating directly toward a career in law enforcement, forensic sci- 
ence, corrections, or law. These are applied professions with practical as opposed 
to theoretical issues and concerns. Learning about crime theory, law enforce- 
ment, corrections, and law from a theoretical sociologist with limited applied 
knowledge or case experience in these areas can be confusing if not completely 
frustrating — especially to the student who is already a professional. 

Students of criminology and criminal justice need a strong foundation in sci- 
ence and crime theory as part of their holistic liberal arts education. That is a 
given. However, with respect to criminology, they also need the benefit of an 
instructor's case-based knowledge and experience so that theory can be given 
context, meaning, and ultimately be of use when they hit the streets or start 
examining cases. If students are taught about crime and criminals only by 
instructors inexperienced with casework involving either, for having spent a 
life entirely within university, something important is lost. Additionally, when 
teaching staff lack the educational and even scientific foundation to effectively 
organize and convey the lessons they have learned in the field, all the experi- 
ence in the world will not help them teach a classroom full of students. 4 

What we are left with is the realization that not everyone who teaches crimi- 
nology is actually a practicing criminologist, even though he or she may be 
employed within a criminology department at a well-regarded university. 
Vollmer (1949, pp. 38-39) correctly explains that 

Every person who writes or lectures about crime, or who occupies 
a position which requires him to deal with crime or criminals is 
mislabeled a criminologist. It is assumed, therefore, that he is able to 
speak with authority on all phases of the subject. Nothing could be 
further from the truth. 



4 Best practice, as proscribed in 
the recent National Academy 
of Science (NAS) Report, 
"Strengthening Forensic 
Science in the United States: 
A Path Forward," embraces 
the fact that experience and 
on-the-job training are an 
inadequate substitute for a 
formal scientific education 
(Edwards and Gotsonis, 2009), 



Authority and ability in the area of criminology, given its applied origins and subject 
matter, must come from an amalgam of education and experience. This is especially 
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true when teaching students who are intent upon entering the many applied pro- 
fessions associated with it, to be discussed at length in this text. Currently, this is 
an area where many criminology and criminal justice programs may be lacking — 
being too heavy in one direction or the other. The consequences to students, 
particularly in light of the forensic landscape awaiting them, can be dire. 



The Death of Real Magic 

The forefathers of modern criminology, and subsequently forensic criminol- 
ogy, were practitioners concerned with the peculiar needs of case examination 
rather than just broad social research. They were defined by the problems pre- 
sented to them in criminal and even civil cases. How, then, did we criminolo- 
gists start down the path of studying groups rather than individuals, or broad 
theoretical constructs rather than the degree to which they apply in a given 
case? The answer, it seems, is magic. 

While undoubtedly metaphorical, one of the authors (Petherick) was once told 
a story regarding "the death of real magic." This story has, as its central premise, 
the notion that magic was once a reality, and that the "magician" was a real 
person who could bend space and time, materialize objects out of thin air, and 
transmute the mundane into precious treasure. The story goes that, over time, 
the skills of magicians stopped being passed from one generation to the next. 
Perhaps this was because of a loss of interest in magic itself, an increase in the 
study of the tangible (so a change of focus), religious pressure, or, in the extreme, 
the active hunting and eradication of witches or magicians (occurring during the 
"witch hunts" around the world). The story can involve any or all of these. 

Regardless of reason or cause, magicians lost their skills over successive gen- 
erations. This happened to the point that modern "magicians" are so bereft of 
actual magical skills that they are, irrespective of technical talent, left to sleight 
of hand and misdirection rather than the magic of old. 

To the critical thinker or skeptic, the possibility of real magic is absurd. It is, 
some will scoff, nothing more than a bedtime story or the ability of one to fool 
the eye of another. All of this is true — but there is more to it than that. 

Consider that this story regarding "magic" is actually a metaphor for how skills 
are lost over time. Consider now not the magician, but the forensic practitioner; 
consider also the history of criminology, where we are now, and where it seems 
we may be going. The story becomes less and less far-fetched as we progress. 

When criminology was born as a formal area of study, impetus came from the 
need to examine particular cases, requiring those involved to bring all that 
science could bear in its understanding. The practice was about the gathering 
of knowledge; the determination of scientific fact; the answering questions to 
determine and contextualize criminal identity and behavior. These practitio- 
ners were, for our comparative purposes, the magicians of old. 
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Over time, with the establishment of forensic units in police agencies and gov- 
ernment crime labs, private forensic practitioners and those teaching "scientific 
criminology" at university were sidelined in what was and remains a turf war 
over authority and expertise in criminology — as already discussed. Fearing the 
education that they did not have, which highlighted their lack of knowledge and 
proficiency, those involved in law enforcement all but barricaded themselves 
away from formal education. The university educators that followed lost their 
law enforcement connections and hence their applied component. Successive 
generations could only become researchers and academics focused not on indi- 
vidual cases (which they no longer had access to), but rather on broad social 
problems — such as why one group commits more crime than another, or why 
females often commit different crimes than males. Law enforcement practitio- 
ners became entrenched in knowledge drawn from experience; academics, con- 
versely, became entrenched in empirical research and theoretical knowledge. 
Each became irrelevant to the ends of the other — or so they perceive and are 
content to repeat as gospel. 5 This is a myth that we hope to expose. 

The Problem of Development in Criminology 

Another problem we observe in the field of general criminology is the absence 
of development. As mentioned, criminology is largely taught by academics to 
current and would-be practitioners, or by those without the educational dex- 
terity to go beyond their training. As a direct consequence, there has been little 
stake in advancing the core theories and literature of criminology outside spe- 
cialized research projects on certain crimes and criminals, let alone an ability 
among practitioners to do so. This can be established by opening a sample 
of any five criminology textbooks published over the past 40 to 50 years — 
starting with the oldest. They will generally have the same chapter sections 
and even titles, with only the names of authors varying. In truth, significant 
developments in the area of criminology during this time frame are limited 
to the origination of critical criminology, victimology, forensic victimology, 
and recent research focused on miscarriages of justice by the legal commu- 
nity. However, the core theories and subject matter in criminology remain the 
same, with few criminology texts covering these burgeoning areas. 

This needs to change for the literature to remain relevant and for the field to 
advance. 



5 The exception which proves 
this rule are those criminology, 
criminal justice, and police 
science programs that are 
designed essentially as trade 
or vocational schools for 
law-enforcement-related 
employment. In such programs, 
the average student either 
works in law enforcement of 
some kind or intends to. Not 
all programs are like this, but 
many are. 



FAILED EDUCATION 

We should begin by explaining to students up front that a failed education is 
not your fault. You have been prepared inadequately, rewarded inappropriately, 
and shaped ineptly with respect to thought and reason. But upon being shown 
what is needed in the sciences and in the forensic realm, you are responsible 
for engaging in and setting a new educational heading. 
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The vast majority of students encountered by the authors, even at university, 
do not know how to think rationally. Theirs is a world of belief, emotions, and 
reactions — not of deliberate analytical thought. They have, in general, been 
pitched into what should be the crucible of higher education based on a "teach 
to test" model of instruction that has failed them in every meaningful way. 
They often lack the ability to perform meaningful research or understand why 
that might be important; they often lack the skill to write a basic thesis paper 
in comprehensible language or to support that thesis in a meaningful fashion 
with calculated argumentation; and they often lack the intellectual dexterity to 
comprehend what they have read or the patience to be bothered with reading 
at all. When students are confronted with these limitations, their responses 
range from entitlement to hostility, an appreciation of personal responsibil- 
ity being the least common. If anything, students arrive at university having 
become experts at concealing how little knowledge they have accumulated, 
even from themselves. 

For those who might suggest such statements are over the top, consider a 
2007 study conducted by The State Education Agency, formed by the U.S. 
Department of Education, which found that 36% of Washington, D.C., resi- 
dents are functionally illiterate. This contrasts with the national rate of func- 
tional illiteracy at around 21% (Montent, 2007). Functional illiteracy refers to 
those who can read and write, but have difficulty with basic everyday reading 
and writing tasks such as understanding bus schedules or navigating the news- 
paper, and filling out government forms or resumes. 

These findings are even more significant when viewed in the light of results 
from a nationwide writing test published in 2008, which found "[a]bout 
one-third of America's eighth-grade students, and about one in four high 
school seniors, are proficient writers" (Dillon, 2008). A number of educa- 
tors and education administrators have defended these and similar num- 
bers as a success story. However, that seems a deeply misplaced, and also 
self-preserving, characterization. Put another way, two-thirds of eighth- 
grade students and three in four high school seniors lack basic essay writ- 
ing proficiency. When discussing these results, the librarian of Congress felt 
compelled to question what U.S. students were and were not being taught 
that they should achieve so poorly on something so basic (Dillon, 2008): 

James H. Billington, the librarian of Congress, drew laughs when he 
expressed concern about what he called "the slow destruction of the 
basic unit of human thought, the sentence, " because young Americans 
are doing most of their writing in disjointed prose composed in Internet 
chat rooms or in cellphone text messages. 

"The sentence is the biggest casualty," Mr. Billington said. "To what 
extent is students' writing getting clearer? Is that still being taught?" 
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The authors would argue, as both frontline university educators as well as par- 
ents of children in public schools, that this is no laughing matter. A high school 
student who cannot write coherently will necessarily fail to meet the mandates 
of good scientific practice — to say nothing of the student who graduates and 
is also functionally illiterate. Therefore, it is more than fair to say that high 
school education currently stands in the way of academic scholarship rather 
than being something that naturally produces it. 

Students are, to be fair, products of more than one imperfect educational 
environment. At primary and secondary school, they may have learned from 
teachers not to deviate from the letter of their assignments in order to receive 
a passing grade. At home, they may have learned from parents not to ques- 
tion authority so they may receive spending money or the keys to the car. At 
church, they may have learned not to doubt so they may receive fellowship 
and forgiveness. Among their peers, they may have learned to conform so they 
may receive social acceptance and companionship. It is fair to say that any 
knowledge or insight that gets in the way of the requirements prescribed 
in these often-competing cultures is met with hostility or denial and then 
summarily closeted. It is the rare individual who transcends these crushing 
influences to become his or her own free and critical thinking person. 

Even at university, students are met with intellectual intolerance by the small- 
est of professorial minds. They are too often rewarded for pedantic regurgitat- 
ing of dated or hastily assembled material fed to them in the classroom, and 
punished for seeking information or knowledge that is outside or above the 
abilities of their lecturers. Lecturers, we would add, that are too frequently 
drawn from graduate students incapable of advanced appreciation of any 
subject matter for lack of applied experience with it. This is to say nothing 
of receiving out-of-date lectures from prominent university minds that have 
simply failed to keep up with developments in their respective fields. 

As the product of such environments, many students are incapable of know- 
ing when they are thinking competently. They are all the more incapable of 
knowing when they are wrong, or even whether that possibility exists. Worse, 
if they have routinely achieved a desired outcome in a particular setting — such 
as passing grades or social acceptance — they may actually come to believe that 
they are performing reasonably well. 

These circumstances of widespread functional illiteracy, a general lack of 
proficiency in writing, institutional hostility toward critical thinking, and 
rewards for conformity in thought and practice have gathered and combined 
to institute a crisis of ignorant overconfidence in students and professionals 
alike — as the first group becomes the second. This is something that the man- 
dates of good science cannot afford. Science requires doubt and skepticism. 
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Science requires analytical and objective practice. Science requires literacy. 
Working within the forensic domain requires even more. 



THE FORENSIC REALM 

As already discussed, criminology and criminal justice programs around 
the world are primarily attended by students seeking eventual employment 
within the fields of law enforcement, corrections, forensic science, and the 
law. Or by those inside these same professions who are working toward 
advancement and pay raises within their respective agencies by virtue of 
increasing individual educational holdings. In other words, the students and 
professionals attending these programs must develop a working knowledge 
of investigative and/or legal issues, practices, and standards to do their work 
and get promoted. This is the forensic realm: the world of investigations, 
courts, and law. 

Achieving basic forensic knowledge is not a simple matter, as the mandates 
of the forensic realm place students at crossed purposes with scientific, public 
safety, and legal mandates. They must learn to distinguish scientific fact from 
legal truth; to appreciate how investigative thresholds for evidence are a great 
deal less than scientific standards, and a great deal different from legal ones; 
and to understand the role that they seek to uphold in the criminal justice sys- 
tem — be that of factual witness, impartial examiner, or zealous advocate — as 
well as the importance of each to the others. 

The varying issues, practices, and standards peculiar to the forensic realm are 
nothing short of vital to student survival and prosperity once employment has 
been secured. However, the authors have routinely observed that these same 
issues are too often all but foreign to those teaching coursework within crimi- 
nology and criminal justice programs. Not all of the time, but more often than 
not. For example, while crime theory and criminal motivation may be within 
a particular instructor's grasp from a research or law enforcement perspective, 
that instructor may have no appreciation for the limits of expert forensic testi- 
mony, the admissibility issues related to expert forensic findings, and the case 
law which governs the circumstances around which such testimony is more 
probative than prejudicial — let alone why all of this is important to consider 
before an officer, investigator, or forensic examiner writes a report or a lawyer 
files a motion. This remains true whether this instructor holds a Ph.D. in sociol- 
ogy and full professorship, is an adjunct lecturer retired after 25 years on the job 
as a police detective, or works for the state crime lab as a hair and fiber analyst 
and offers guest lectures once or twice a semester for a local community college. 
Criminal justice practitioners such as these know their own narrow section of 
the river and seldom venture into the upper reaches — for whatever reason. 
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In short, those teaching in criminology and criminal justice programs are sel- 
dom thinking forensically about the instruction of their subjects because they 
are unaware that they should. They largely come to teach subjects either as 
theoreticians, as law enforcement, or as the guests of either. Subsequently, the 
mandates of the forensic realm are not front and center, and the necessity of 
imprinting students with a forensic mindset is not understood. 

As a consequence of all these things working against each other, the problems 
with criminology and criminal justice programs have been inherited by the pro- 
fessions they ultimately serve. Students are generally unprepared, philosophi- 
cally and otherwise, for the work they seek because they are being taught by 
those with limited knowledge of its nature, and little or no investment in its 
future. And, in particular, the enmity between law enforcement and academia is 
perpetuated. 

A MULTIDISCIPLINARY SOLUTION 

To help resolve some of these issues, to educate criminology and criminal jus- 
tice educators, and to give them a tool in their constant struggle to connect 
with the forensic disciplines on a practical level, the authors and contribu- 
tors of this text seek primarily to define the nature and scope of the subject of 
Forensic Criminology. It is best conceived as the applied case examination aspect 
of criminology and criminal justice, concerned with studying crime and crimi- 
nals for the explicit purposes of addressing investigative and legal issues. It 
also provides the rationale for teaching current and future forensic profession- 
als within the criminology and criminal justice programs that are currently in 
existence. That is, so long as they begin to embrace an applied, scientific, and 
forensic aspect to their instruction. 

Along with our primary ambition, two additional goals are reached with 
this text. First, it provides students of criminology and criminal justice with 
an introduction to the forensic realm. It exposes them to the various disci- 
plines they will encounter at work in the criminal justice system from the 
perspective of practitioners currently in the field. It also exposes them to 
the major applied forensic issues they must face and resolve no matter what 
path they choose within the myriad professions that comprise forensic 
criminology. Rather than being primarily a text full of theory, it effectively 
bridges the world of general criminology with the applied world of the crimi- 
nal justice system. Second, this text will ultimately serve as a career guide for 
students of criminology and criminal justice. It will let them know not only 
the professions that exist, but also their roles and responsibilities. In terms 
of deciding their future, there has been no better introduction and no clearer 
guide. 
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CHAPTER 1 



An Introduction to Forensic Criminology 



Brent E. Turvey and Wayne Petherick 



The only guarantee that the administration of justice is truly democratic 
from initiation to conclusion is that the value systems of those who 
administer such justice are indeed democratic. The most effective means 
ever found to insure the inculcation of such a value system is analytic 
education. 

Hoover (1995, p. 247) 

Adversarial System: A legal system in which at least two opposing sides 

contend against each other for a result most favorable to themselves. 
Applied Criminology: The application of criminological theory to 

criminal justice practice. This includes the application of criminological 

knowledge to the making of laws, the management of police agencies, 

the management of prisoners, and the treatment of victims. 
Corrections: The branch of the criminal justice system that deals with the 

probation, incarceration, management, rehabilitation, treatment, parole, 

and execution of convicted criminals. 
Criminal Justice System: The network of government and private 

agencies that deal with accused and convicted criminals. 
Criminologist: An individual who studies and interprets the biological, 

social, behavioral, and/or cognitive aspects of crime and criminality. 
Criminology: The scientific study of crime and criminals, including 

biological factors, psychological factors, victim traits, punishments, and 

the control and prevention of crime. 
Forensic Criminology: The scientific study of crime and criminals for the 

purpose of addressing investigative and legal guestions. 
Forensic Services: The branch of the criminal justice system that deals 

with the examination and interpretation of evidence, be it physical, 

behavioral, or testimonial. 
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Judiciary: The branch of the criminal justice system that deals with the 
adjudication and exoneration or punishment of criminal defendants. 

Law Enforcement: The branch of the criminal justice system that deals 
with reported crime. 

Police Science: A general term referring to the narrow collection of 
subjects and disciplines specifically related to police work. It does not 
refer to scientific policing or to the police as scientists. 

Science: An orderly body of knowledge with principles that are clearly 
enunciated which is reality oriented and whose conclusions are 
susceptible to testing. 

Scientific Knowledge: Any knowledge, enlightenment, or awareness 
that comes from examining events or problems through the lens of the 
scientific method. 

Scientific Method: An approach to knowledge building and problem 
solving employed by scientists in which how or why something works 
or how something happened is investigated through the development of 
hypotheses and subsequent attempts at falsification through testing and 
other accepted means. 



This textbook is intended to provide readers with an applied understanding 
of the principles and practice of forensic criminology, to outline its value within 
investigative and forensic purposes, and to impart the necessary scientific and 
forensic philosophies required for casework and analysis in these environ- 
ments. In doing so, we will discuss the various kinds of forensic criminolo- 
gists currently in practice, the types of analyses they perform in their forensic 
duties, and their professional interactions with, and even dependence upon, 
each other. 

First, however, we must generally discuss the nature and scope of criminology; 
the domain of the criminologist; and the relationship of both to the criminal 
justice system. Then we will discuss forensic criminology and its distinguishing 
features. We will close with a discussion of key historical figures and modern 
architects of the profession. 

This entire text is written in the language of science. While forensic criminolo- 
gists may practice in different jurisdictions, and even in different countries, 
under varying legal codes, they are scientists first. That science and its prac- 
tice must exist independent of any court before it is worthy of legal service. 
Therefore, the methods discussed, the research cited, and the practices advocated 
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are universal — they are not bound by province, culture, or the borders around 
nations. As will be made clear throughout this work, the law cannot dictate 
what science is or is not; it can only rule on its admissibility. 

CRIMINOLOGY 

Criminology presents a terminological quagmire to the neophyte. 

MacMillan and Roberts (2003, p. 317) 

Criminology is the scientific study of crime and criminals. As described in 
Terblanche (1999, p. 10), "Criminology, broadly speaking, studies crime, crim- 
inals, victims, punishment and the prevention and control of crime. The most 
important role of a criminologist is to study crime, and to interpret and explain 
crime." It is also multidisciplinary in both theory and practice. 

This inclusive definition brings many researchers and practitioners from a vari- 
ety of disciplines under the same aegis. However, it also sets strict limits on 
what criminology is and who practices it. This is owing to the caveat that a 
criminologist must also be a scientist — involved in the application of the 
scientific method to problem solving and the subsequent development of scientific 
knowledge. A useful discussion regarding the relationship between scientific 
knowledge, the scientific method, and the scientist is provided in Chisum and 
Turvey (2006; pp. 86-87): 

Education in the sciences and specialized training help define a 
scientist, not just experience, and even this is not enough. Though it 
often escapes notice, a scientist is actually defined by their adherence 
to the scientific method when solving problems such as how something 
works, why something does not work, or how something happened. 
Anyone who fully comprehends and diligently employs the scientific 
method is a scientist, lab coat or not. Though these seemingly limited 
criteria may appear to the uninitiated as a lowering of the bar, they 
actually raise it. A degree requirement, for example, even in the hard 
sciences, in no way ensures student exposure to, or comprehension 
of, the scientific method. 



The scientific method is a way to investigate how or why something 
works, or how something happened, through the development of 
hypotheses and subsequent attempts at falsification through testing 
and other accepted means. It is a structured process designed to build 
scientific knowledge by way of answering specific questions about 
observed events through analysis and critical thinking. Observations 
are used to form testable hypotheses, and with sufficient testing 
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hypotheses can become scientific theories. Eventually, over much time, 
with precise testing marked by a failure to falsify, scientific theories 
can become scientific principles. The scientific method is the particular 
approach to knowledge building and problem solving employed by 
scientists. 

Scientific knowledge is any knowledge, enlightenment, or awareness 
that comes from examining events or problems through the lens of 
the scientific method. The accumulation of scientific knowledge in a 
particular subject or discipline leads to its development as a science. 
The classic definition of a science, as provided by Thornton (1997, 
p. 12), is "an orderly body of knowledge with principles that are clearly 
enunciated, " as well as being reality oriented and having conclusions 
susceptible to testing. 

A strong cautionary is needed here. The use of statistics does not 
make something scientific. The use of a computer does not make 
something scientific. The use of chemicals does not make something 
scientific. The use of technology does not make something scientific. 
Science is found in the interpretations. Was the scientific method 
used to synthesize the knowledge at hand, and has that knowledge 
been applied correctly to render interpretations, with the necessary 
humility. The relationship of scientists, the scientific method, and 
science is thus : Scientists employing the scientific method can work 
within a particular discipline to help create and build a body of 
scientific knowledge to the point where its theories become principles, 
and the discipline as a whole eventually becomes a science. And the 
discipline remains a science through the continued building of scientific 
knowledge. 

Given the requirement of scientific practice, not all of those who study and then 
go to work in the milieu of crime and criminals are necessarily criminologists. For 
instance, this prohibition excludes those who perform work within the criminal 
justice system without both a scientific background and an interpretive mandate. 



THE CRIMINAL JUSTICE SYSTEM 

"For the way we administer justice is by the adversary proceeding, 
which is to say, we set the parties fighting." 

Charles P. Curtis, Legal Ethicist (from Curran and Shapiro, 1970, p. 32) 

The criminal justice system in most western countries is the network of govern- 
ment and private agencies that deal with accused and convicted criminals. 
It is adversarial in nature. In an adversarial system, there are always at least 



The Criminal Justice System 




two sides in each criminal matter: a prosecution representing the government 
and its citizens, and a defense representing the accused. As defined in Black 
(1990, p. 53): 

[An adversary system is a] jurisprudential network of laws, rules and 
procedures characterized by opposing parties who contend against 
each other for a result favorable to themselves. In such a system, 
the judge acts as an independent magistrate rather than prosecutor; 
distinguished from an inquisitorial system. 

Ultimately, each side of this legal contest works to convince a judge or a jury 
that its position is the most correct. 

In an adversarial system, all defendants are entitled to an adequate defense 
and due process, while the burden of proof is on the prosecution. The prosecu- 
tor must prove guilt beyond a reasonable doubt rather than the defense being 
required to prove innocence. Alternatively, the defense must prove only that 
there is reasonable doubt with respect to the prosecution's theories regard- 
ing their client's guilt. If a defendant is convicted of a crime, that person may 
continue to have or need legal representation as he or she moves through the 
criminal justice system, or he or she may not. This type of system is also found 
in Australia, Canada, the United Kingdom, and parts of Europe as well. 

In the United States, attorneys for the prosecution work exclusively for the 
government at the county, state, or federal level. They are charged with seeking 
the truth regarding criminal matters on behalf of the citizenry. Unfortunately, 
prosecutors are often elected, appointed, promoted, or otherwise advanced 
based on their conviction rate. This can cause some to be less interested in 
"truth seeking" and more interested in what they can prove in court to obtain 
a politically desirable legal outcome. This agenda may also explain why "get 
tough on crime" strategies are political gold for those who can only gain, and 
justice system kryptonite for those who have everything to lose (the wrongfully 
convicted, the wrongfully accused, and any other victims of an errant criminal 
justice system). 

In opposition, attorneys for the defense are not necessarily interested in the 
truth, but rather are ethically bound to zealously advocate for the best interests 
of the accused — their client. Some defense attorneys work for the government 
as county, state, or federal public defenders. Others work in private practice. 
Defendants with the financial means must hire a private attorney. However, 
doing so can be prohibitively expensive. Indigent defendants, being financially 
unable to afford private counsel, are represented by the public defender. In 
states or counties without a public defender system, the court appoints legal 
representatives to indigent defendants from a list of available local attorneys 
referred to as "appointed counsel." 
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Adversarial Friction 

These adversarial roles have created a great deal of friction within the crimi- 
nal justice system and related educational efforts. Criminal justice educators 
tend to be associated with law enforcement and prosecutorial agencies — as 
this facilitates research opportunities, student internships, and future employ- 
ment. Subsequently, criminal justice students tend to be taught and encour- 
aged in that direction — that there are right and wrong or good and bad sides 
to the justice system. This bias is reflected in the general under-representation 
of defense-oriented or science-oriented counterbalance in criminology texts 
and criminal justice curriculum. Friction is created when this attitude is taken 
to the workplace, as those taught in such an environment may treat non-law 
enforcement-oriented efforts in the criminal justice system with derision or 
even hostility. 

Both authors have witnessed firsthand how pervasive and damaging this 
attitude can be to the administration of justice. From instructors who con- 
vey a very one-sided view of the justice system; to police officers who hold a 
rigid "us-and-them" attitude; to prosecutors who see everything as black and 
white — perceiving that anyone who is not on their side, supporting their cause 
or theory, is an enemy of the state. From the start to finish, there are those who 
take sides and coerce others to do the same — often to no good end. 

For example, one of the authors (Petherick) was involved in the examination of 
a case involving a police officer who had accused his former girlfriend of stalking 
him. She was subsequently arrested and charged, and had several related court 
appearances. The cost to the accused and her family was rising, and the risk of 
losing her liberty swung back and forth. The family called the author for assis- 
tance, and, upon scrutiny, more than a few inconsistencies became evident. 

As a matter of course and due diligence, a number of witnesses in relation to the 
case were contacted and further information sought. During one inquiry about 
the alleged behavior of the complainant (a police officer, recall), the author 
was asked the question "What have you got against the cops?" Of course, there 
was no agenda against the police as a whole, but a concern about the behavior 
of one member alone. 

However belligerent and unyielding it might sound, a widespread attitude 
within law enforcement is that "if you're not with us, you're against us." 
Consequently, any action or criticism taken against one may well be viewed as 
being against the group as a whole. This issue will be discussed further through- 
out the text. Of course, to the vast majority of ethical, law-abiding, and profes- 
sional law enforcement officers, this view is absurd. To the professional law 
enforcement officer, any individual actions that harm the citizenry or reflect 
poorly on policing as a whole are appropriately regarded as cancerous, to be 
screened for regularly, and removed upon discovery. 
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Composition of the Criminal Justice System 

The criminal justice system itself is often characterized as being composed of 
"agencies responsible for enforcing criminal laws, including legislatures, police, 
courts, and corrections," (Reid, 2003, p. 355). This is similar to the perspective 
offered in Sullivan (1977, p. 157): "The general view of criminal justice reflects 
a system of three separately organized functions: the police, the courts, and 
corrections. Each has a distinct role, yet they are interrelated." This conceptual- 
ization, while generally accurate in most countries, is prosecution oriented. As 
it prevails, many texts and courses on the subject of police science and crimi- 
nal justice administration have, historically, failed to acknowledge the non-law 
enforcement and non-prosecutorial components of the justice system. That is 
to say, they fail to adequately discuss the role of the defense and private foren- 
sic examiners — if they are mentioned at all. 

With respect to forensic practitioners, this one-sided view of adversarial sys- 
tems dates back to the time when forensic services, such as evidence examina- 
tion, death investigation, and mental health evaluation, were housed almost 
exclusively within government institutions and police agencies. While a com- 
munity of independent forensic practitioners has long existed in private prac- 
tice, they were until recently "available only to individuals willing or able to 
pay for them or those having an attorney or other advocate to secure the ser- 
vices of an expert" (Anderson and Winfree, 1987, p. xx). Consequently, they 
were few in number. Now the use of private forensic practitioners of all kinds 
is widespread and even commonplace in criminal and civil courts — especially 
in the United States. The reason for this change will be discussed later in the 
upcoming section on forensic criminology. 

Suffice it to say that the modern criminal justice system consists of the follow- 
ing major branches: law enforcement, forensic services, judiciary, and corrections. 
These remain generally the same whether one is in the United States, the United 
Kingdom, Canada, or Australia. Only the laws and their interpretation vary. 

Law enforcement is the branch of the criminal justice system that deals with 
reported crime. Law enforcement agencies are intended to enforce the law — 
to ensure that citizens act lawfully and to investigate the nature and extent of 
unlawful acts. In that capacity they are meant to investigate criminal complaints 
to establish what happened. When they believe a crime has been committed, law 
enforcement seek to identify and arrest available suspects. In some cases this may 
also involve the collection, submission, and/or storage of physical evidence by 
crime scene investigators. As explained in Sullivan (1977, p. 149): 

It is the job of the police to enforce the law. Thus, officers must 
remember that they are primarily fact-finders for their department and 
have no authority or control over the judicial or legislative branches of 
government. If the police effectively enforce the law, they have done all 
that is expected. 
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What is the sequence of events in the criminal justice system? 



Entry into the system Prosecution and pretrial services 



Adjudication 

Charge dismissed Acquitted 



Sentencing 
and sanctions 



Habeas Pardon and Capital 
corpus clemency punishment 




diverted diverted 



Note: This chart gives a simplified view of caseflow 
through the criminal justice system. Procedures vary 
among jurisdictions. The weights of the lines are not 
intended to show actual size of caseloads. 



Source: Adapted from The challenge of crime in a free society. 
President's Commission on Law Enforcement and Administration 
of Justice, 1 967. This revision, a result of the Symposium on 
the 30th Anniversary of the President's Commission, 
by the Bureau of Justice Statistics in 1997. 



The Sequence of Events in the United States Criminal Justice System. From the reporting of crime, to its investigation and adjudication with related sentencing and 
the involvement of corrections to release or capital punishment. Taken from BJS (2004). 
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The Criminal Justice System 




This conceptualization has changed little since criminologist and police 
reformer Elmer Graper wrote of law enforcement duties in the early 1920s 
(1969, p. 5): 

Upon the policeman we depend for protection. He is expected to 
preserve the public peace. His presence acts as a restraining influence 
upon the lawless elements who would endanger life and property. 
When crimes are committed the policeman must bring offenders into 
court. 

Law enforcement officers and investigators work for government entities as 
dictated by jurisdiction and statute, to include federal (i.e., national), state, 
county/boroughs, and municipal (e.g., city, village) authorities. 

Forensic services refers to the branch of the criminal justice system that 
deals with the examination and interpretation of evidence — physical, 
behavioral, and testimonial alike. Government-employed analysts, tech- 
nicians, criminalists, pathologists, and forensic mental health experts per- 
form a wide variety of forensic services on behalf of the state, generally 
for the police and prosecution. In the United Kingdom, this is done by 
Forensic Science Services (FSS; see http://www.forensic.gov.uk), which is 
a government-owned company that exists independent of law enforce- 
ment authority. FSS has contracts to provide forensic examinations for law 
enforcement in England, Wales, and even the Royal Canadian Mounted 
Police (RCMP). In Australia, government forensic services are provided 
as an adjunct to the health department. For example, Queensland Health 
Forensic and Scientific Services are responsible for performing autopsies 
and forensic analyses out of the John Tonge Centre in Brisbane. Each state 
has its own regional forensic center. However, law enforcement officers 
still perform evidence collections and certain kinds of forensic analyses in 
both countries. 

In the United States, however, a large number of forensic professionals work 
directly for government law enforcement agencies, causing a potential conflict 
of interest that must be acknowledged and carefully managed. In Australia and 
the United Kingdom, most government agencies performing forensic services 
are independent of law enforcement affiliation and oversight. 

Another distinguishing feature of the forensic community in the United States 
is the large number of privately employed, independent forensic examiners. 
They are regularly engaged to perform examinations for the prosecution and 
the defense alike. When state or private funds are available, as happens in 
major cases or those involving financially capable defendants, this community 
of forensic professionals may be hired to provide a necessary counterbalance 
within the adversarial system, though access is by no means equal and varies 
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1 The authors have noted that 
the vast majority of criminology 
and criminal justice programs 
in the United States, the United 
Kingdom, and Australia teach 
essentially the same core 
subjects. In many instances, to 
conserve budgetary resources, 
criminology and criminal 
justice programs have been 
combined into one entity as 
a "school of criminology and 
criminal justice." Because of its 
affiliation with law enforcement, 
this is also where you find the 
majority of university-based 
forensic science programs. 



from state to state. It is therefore reasonable to explain that not every available 
forensic service is an adjunct of the government, though it is more often the 
case than not. 

The availability of forensic expertise is a definite issue within the justice sys- 
tem, as it is a scarce resource. In some jurisdictions (Australia, for example) 
there are few if any nongovernment forensic labs, and even attorneys in civil 
cases may rely on state government labs for analyses. It is also fair to say that 
the lack of available government forensic services, private practitioners, and 
related funds for either has caused serious case backlogs and delays of justice 
worldwide. 

The judiciary is the branch of the criminal justice system that deals with the 
adjudication and exoneration or punishment of criminal defendants. This 
includes everything from arraignment to acquittal; from sentencing to appeal. 
A judge or jury, referred to as the trier of fact, determines the legal guilt or inno- 
cence of a criminal defendant. Subsequently, the trier also decides the terms of 
punishment, also referred to as the sentence. A short list of those involved in 
the judiciary includes government prosecutors and public defenders, private 
defense attorneys, magistrates, judges, investigators for the prosecution, inves- 
tigators for the defense, investigators for the court, paralegals, court report- 
ers, court clerks, court bailiffs, and the jury, which is drawn from the local 
citizenry. 

Corrections is the branch of the criminal justice system that deals with the pro- 
bation, incarceration, management, rehabilitation, treatment, parole, and 
sometimes execution of convicted criminals. Many law enforcement agen- 
cies and courthouses have on-site jail facilities to enable short-term incar- 
ceration of offenders involved in lesser crimes, or to accommodate the local 
court appointments of felons "visiting" from other correctional institutions. 
However, federal, state, and county penitentiaries are designed to facilitate the 
long-term sentences of convicted felons. Additionally, there are hospitals out- 
side correctional institutes that have forensic units providing offender mental 
evaluations, treatment, and residency. Some of these institutions are govern- 
ment owned and operated (county, state, and federal), whereas others are pri- 
vately contracted. A short list of those professionals involved in corrections 
includes probation officers, corrections officers, corrections investigators, cor- 
rections counselors, parole officers, intelligence officers, social workers, and 
members of various parole boards. 

Employment in the Criminal Justice System 

Most of those students enrolled in undergraduate criminology and crim- 
inal justice programs at college or university do so to seek employment or 
advancement within the criminal justice system 1 . Students work toward associ- 
ate and bachelor degrees in criminology, criminal justice, and criminal justice 
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administration with the following occupations in mind, either immediately or 
pursuant to specialized postgraduate and graduate education (with assistance 
from Hoover, 1995): 

■ Police officer/law enforcement 

■ Military police/investigations 

■ Federal investigator 

■ Evidence technician (a.k.a. Crime Scene Investigator) 

■ Medico-legal investigator 

■ Forensic scientist 

■ Legal aide 

■ Paralegal 

■ Prosecutor 

■ Defense attorney 

■ Court administrator 

■ Correctional officer 

■ Probation officer 

■ Parole officer 

■ Social worker 

Ironically, none of the preceding professionals are actually criminologists (save 
those in the forensic sciences, such as the criminalist — as they are by definition 
scientists working in subdisciplines of criminology). However, success in their 
work relies in large part on peculiar knowledge of criminology and the crimi- 
nal justice system. So while they may not become criminologists in practice, 
study in a related degree program is highly recommended if not required for 
proficiency, pay raises, and promotions. 

This is a good time to point out that criminology itself isn't just an amalgam 
of semirelated disciplines. Rather, many disciplines benefit greatly from those 
with criminological knowledge. As a consequence, professionals with related 
degrees can often be found putting them to good use in a variety of fields 
and occupations, from human resources, to corporate security, to insurance 
and beyond. The reason is that the study of criminology provides a multi- 
disciplinary foundation relating to government, people, behavior, and law — 
which effects everything and everyone. So just because one studies criminology 
does not mean he or she is locked in to a particular career track with limited 
options. In fact, precisely the opposite is true. 

THE DOMAIN OF CRIMINOLOGY 
AND CRIMINOLOGISTS 

Strange as it may seem, the contents and boundaries of criminology 
have never been adequately defined. 

Reckless (1955, p. 6) 
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No matter which authority, text, or reference one looks to for guidance, the 
response is generally the same: the boundaries of criminology, as a field, are 
broadly and poorly drawn. This hasn't kept it from being a reliable and valid 
enterprise when actual scientists are involved, or from providing useful theo- 
ries and references to those working in the criminal justice system. But it has 
caused more than enough confusion. 

One critical omission from criminology that has helped to restrain vagaries in 
other professions is the lack of a governing or accrediting body whose purpose 
is to ensure that standards are met and maintained. While there are a number 
of criminological organizations around the world, few if any actually dictate 
membership to the profession through a vetting of educational and profes- 
sional achievements. This, undoubtedly, has resulted in no small amount of 
deception and brigandry among its practitioners and may have gone a long 
way in undermining criminology (and specifically, forensic criminology) as a 
discipline capable of addressing complex social and legal problems. 

The Domain 

The domain of criminology is vast, involving any field or practice that inter- 
sects with the scientific study of crime and criminality. It looks at these issues 
from any available angle. As shown in the preceding section, criminology is 
therefore a field of study that is composed of and informed by an amalgam of 
subdisciplines. As explained in Reckless (1955, p. 7): 

Although criminology is a behavioral science as well as an applied 
science, it is also a highly synthetic science and not at all an exact 
science like physics and mathematics. It receives it contributions 
from experts in such disciplines as biology, anthropology, physiology, 
medicine, psychiatry, psychology, social administration, sociology, 
economics, law, political science, and penology and corrections. 

Another similar short list of those disciplines that have contributed to the devel- 
opment of criminological theory and research includes "philosophy, history, 
anthropology, psychology, psychiatry, medicine, biology, genetics, endocrinol- 
ogy, neurochemistry, political science, economics, social work, jurisprudence, 
geography, urban planning, architecture, and statistics" (Williams, 1995, 
p. 179). Aside from the obvious, these refer to professionals such as the his- 
torian who studies criminal patterns of the past, the neurochemist research- 
ing neurotransmitter activity in the criminal brain, the economist who studies 
crime and poverty trends, and the architect who studies and designs prisons. 
All these professionals, their methods, and more, comprise or inform the mul- 
tidisciplinary fabric of criminology as a composite field of study. 

A useful way to define some of the discrete edges of that fabric, to identify 
the domain of criminology itself as it is woven, is to categorize the major 
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areas of criminological research apart from professionals and their methods, 
including 

■ The study and development of methods of crime detection and 
reconstruction 

■ The study and development of methods of criminal identification 

■ The study of the motives, causes, and consequences of crime 

■ The study of crime and deviant behavior 

■ The study of crime rates 

■ The study of crime victims 

■ The study of criminal justice system processes, interactions, and 
outcomes 

■ The study of crime patterns and deterrence 

For example, crime may be detected by the criminalist identifying evidence 
from a scene and then reconstructed by a forensic scientist combining the 
results of several other forensic analysts; a criminal may be identified by a 
crime analyst using modus operandi patterns, or by a criminalist using DNA 
from the criminal's blood; criminal motives may be inferred by a profiler, and 
deviant sadistic tendencies may be inferred by a forensic psychologist; burglary 
rates in a given neighborhood may be compiled and interpreted by a statisti- 
cian; victim occupational risk factors may be studied by a sociologist; and the 
wrongful conviction rate of a particular race may be studied by a legal scholar. 
Each of these professionals contributes to criminology as a scientific body of 
knowledge, puts criminological knowledge to use, or both. 

Consider the following hierarchy of criminology subjects, featuring forensic 
criminology, its related subdisciplines and associated specialties: 
I. Criminology 

a. Applied Criminology 
i. Community Policing 
ii. Corrections/Penology 

iii. Criminal Justice Administration/Police Science 
iv. Forensic Criminology 
1. Criminal Investigation 

a. Crime Analysis 

b. Crime Scene Analysis and Case Linkage 
C. Crime Scene Investigation 

d. Criminal Profiling 

e. Fire Scene Investigation 

f. Interview/Interrogation 

g. Investigative Practice and Procedure 
h. Medicolegal Investigation 

i. Presentencing/Mitigation Investigation 

j. Polygraphy 
k. Threat Assessment or Risk Assessment 
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2. Forensic Mental Health 

a. Correctional Counseling and Therapy 

b. Forensic Psychology/Forensic Psychiatry 

i. Offender Competency Evaluation 
ii. Offender Diagnosis and Treatment 
iii. Offender Risk Assessment 

3. Forensic Science 

a. Crime Reconstruction 

i. Accident Reconstruction/Forensic Engineering 
ii. Bloodstain Pattern Analysis 
iii. Shooting Incident Reconstruction 
iv. Wound Pattern Analysis 

b. Criminalistics 

i. Drug Chemistry/ Analysis 
ii. Forensic Biology 

1. DNA 

2. Serology 

iii. Fire Debris Analysis 
iv. Trace Evidence Analysis 

1. Commercial Materials Analysis 

2. Fiber Analysis 

3. Glass Analysis 

4. Hair Analysis 

5. Soil Analysis 

c. Digital Evidence Analysis 

d. Equivocal Death Investigation 

i. Equivocal Forensic Analysis 
ii. Psychological Autopsy 

e. Fingerprint Analysis 

f . Footwear Pattern Analysis 

g. Forensic Dentistry/Odontology 
h. Forensic Nursing 

i. Forensic Pathology 

j. Forensic Toxicology 
k. Firearms & Tool Mark Analysis 

1. Questioned Documents 

4. Forensic Victimology 

5. Law 

b. Crime and Deviance 

c. Crime Statistics 

d. Crime Theory 

e. Criminal Motivations 
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f. Policy Development 
g. Restorative Justice 
h. Victimology 

While not all-inclusive, this outline should provide readers with a threshold 
sense of what the authors, and many others across the centuries, are referring 
to when employing the word criminology and the relationships between its 
subdisciplines. 

Again, and for the uninitiated, this structure relates to the field of criminology 
and exists separate from laws and legal systems. 

The Practitioners 

There are as many different types of criminology practitioners as there are of 
criminology and its subdisciplines. One way to distinguish this wide assort- 
ment is by their formal association with the profession. First, there are those 
who refer to themselves as criminologists, and those who do not. 

Formally trained criminologists are for the most part social scientists with 
graduate- or doctoral-level education employed by universities (often dictated 
by institutional policy and employment requirements). As theoretical as this 
may seem, such positions are heavy with application, or at least its potential. 
As explained in van der Hoven (2006, p. 156): 

Briefly, it can be stated that criminologists are trained in the social 
sciences and focus mainly on the causes, explanation and prevention of 
criminal behaviour. The study field includes the profiling of offenders 
as well as of victims of crime. The main emphasis is therefore on the 
individuals involved in the criminal act. 

Dr Irma Labuschagne (2003, p. 5) rightly points out that criminology 
not only focuses on individual criminal behaviour, but also on all 
environmental circumstances, as well as the context within which the 
criminal was functioning when the crime was committed. 

Criminologists specifically study the criminal in all his facets, such as 
causal factors contributing to the criminal event, predisposition 
(e.g., personality make-up, genetic factors), precipitating factors, 
triggering factors, the interaction between the offender and the victim, 
victim vulnerability, victim rights, role of the victim in the criminal 
justice process, the criminal justice process, the prevention of crime 
and victim support, et cetera. Criminological studies involve personality 
and sexual deviations, for example the antisocial personality, 
paedophilia, violent offenders, rapists, and phenomena such as 
domestic violence, school violence and workplace violence. 
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Translation: "Who, what, 
where, with what aids, why, 
how, when?" Rhodes took this 
from the SummaTheologica, 
written by St. Thomas Aquinas 
between 1265 and 1274 
(though Aquinas never actually 
completed it). It was intended 
as a manual for theological 
scholars to contain all primary 
religious teachings of the era. 
It offers specific sections on 
ethics and law, from which this 
passage is drawn with respect 
to the basic questions needed 
to contextualize and understand 
human behavior — particularly 
criminal behavior. The roman 
jurist who developed this line of 
inquiry is Cicero, and they are 
referred to as "Cicero's seven 
circumstances" (Franzosi, 
2004, p. 382). 



Criminologists focus on the causes, dynamics, theoretical explanation 
and prevention of violent behaviour. They also study the offender's 
patterns of criminal behaviour in the past to predict his or her 
behaviour in future. 

Professional criminologists are easily identified by their formal education — 
most often at the doctoral level in criminology, sociology, or criminal justice — 
and by the nature and extent of their research publications. Though infrequently 
employed by the police in our modern justice system, "it is the police who are 
relying most heavily on criminological research to make substantial changes in 
basic structure and methods of operating" (Williams, 1995, p. 182). 

As a behavioral scientist, the criminologist is distinguished from those in the 
mental health professions, such as the psychologist and the psychiatrist, by 
virtue of a focus on examining causes, interactions, and patterns of crimi- 
nal behavior rather than specific diagnoses and treatment (van der Hoven, 
2006). 

We have already explained that some of the work in the subdisciplines of crim- 
inology is theoretical and abstract research, related to the identification and 
scrutiny of various criminal phenomenon. Conversely, some of it is practical 
and concrete, involving the hands-on application of criminological research 
and analytical processes to resolve questions related to criminal inquiry, legal 
disputes, and even social problems. 

This leads us necessarily to forensic criminology. 

FORENSIC CRIMINOLOGY 

Quis, quid, ubi, quibus auxiliis, cur, quomodo, quando? 

Offered at the beginning of In the Tracks of Crime by Henry T. F. Rhodes 

(1952) as the "Maxim of a Roman Jurist" 2 

It may be argued that forensic criminology first appeared in U.S. literature as sci- 
entific criminology in the book Crime's Nemesis by Luke May, published in 1936. 
He referred to this work as the scientific detection of crime and criminals, com- 
ing from the combined perspectives of physical evidence analysis and criminal 
modus operandi analysis. May (1936) states (pp. vi-viii): 

The successful criminologist has no illusions about himself, despite 
the superman that fiction depicts. He lays no claim to psychic powers 
or clairvoyance. And yet, he must be more clever than the criminal. 
The criminologist often fights a battle of wits with diabolical cunning. 
His knowledge of life and men must be immense; his powers of logic 
and deduction, acutely developed. His must be a thirst for knowledge 
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in every field... Modern crime detection methods and the marvelous 
developments in the scientific detective laboratories of today bring 
stupendous odds against the criminal. 

It is the purpose of this book to reveal these methods, bring them into 
the light... 

Criminology demands much. . . Much of this work, especially its 
application to crime problems, was, of necessity, original; for science 
has only recently become the handmaiden of the criminologist. 

Not surprisingly, this language is essentially an adaption of the writings of 
Hans Gross (to be discussed in the "Key Historical Figures" section of this 
chapter), which had significant influence over May, and his holistic approach 
to forensic casework. 

The next major appearance of the concept occurred postcriminalistics, in the 
text Expert Witnesses: Criminologists in the Courtroom, published in 1987. The 
authors of this work come from an applied social science background: one is 
a professor of criminology with a Ph.D. in criminology, and one is a profes- 
sor of criminal justice with a Ph.D. in sociology. Both are criminologists and 
both have confronted the issues of expert social science testimony in forensic 
casework. Their approach to criminology and expert witnessing takes a narrow 
but important perspective, leaving the investigative, physical evidence exami- 
nation, and forensic mental health aspects entirely aside. They focused their 
treatment instead on criminology as it relates to "matters of policing, court 
processing, and prison treatment" (Anderson and Winfree, 1987, p. ix), where 
research, theoretical, and process-oriented expertise in criminology becomes 
important to legal questions and court proceedings, often in a civil context. 
They explain that (p. 13): 

The presence of criminologists in the court as expert witnesses 
offering testimony on a broad range of criminal justice practices and 
procedures, or criminological testimony in criminal trials, has included, 
and continues to include evidence provided by forensic criminologists 
trained in criminalistics... Experts are a available for every imaginable 
type of physical evidence and are usually qualified as expert witnesses 
based on training and experience. 



More recently, owing largely to the expansion of the academic field 
of criminal justice . . . , to the increased liability of actions of its criminal 
justice personnel..., and to social issues on key constitutional issues.... 
behavioral scientists and social scientists with criminological or 
criminal justice expertise have increasingly been asked to appear as 
expert witnesses. 
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The university-based criminologist, therefore, generally provides expert 
testimony based on research which transcends and precedes the 
events or matters before the court and which the expert applies to such 
matters. 

The authors of this earlier work provide deep and useful insight into the role 
of expert criminologists and social science testimony, which are important 
threads in the overall fabric of forensic criminology. 

Based on the long history of criminology, and the multidisciplinary literature 
cited thus far, the authors of this text define forensic criminology as the scientific 
study of crime and criminals for the purpose of addressing investigative and legal 
questions. This is very similar to the equally broad definition offered in van der 
Hoven (2006, p. 153): "Forensic criminology refers to the actions of a crimi- 
nologist in collecting, analysing and presenting evidence in the interest of objec- 
tive proceedings in the judicial process." It is an applied subcategory of general 
criminology where the abstract and the theoretical meet the practical and the 
concrete. It involves the proficient, critical, and objective examination of crimi- 
nal cases and related evidence, featuring the scientific method and subsequent 
evidentiary interpretations. While there are a number of forensic criminologists 
in private practice, this field also encompasses many forensic subdisciplines. 

In terms of forensic criminology practitioners (a.k.a. forensic criminologists), 
it quickly becomes evident that there are generalists and there are specialists. As 
with any profession, the specialist is highly proficient and informed regarding 
a very restricted area of practice. Forensic criminology specialists might focus 
entirely on a single subject matter, such as police use offeree, risk assessments, 
security, criminal profiling, threat assessment, presentencing assessments, or 
an area of physical evidence examination such as criminalistics. Forensic crim- 
inology generalists, on the other hand, have a broad spectrum of knowledge 
from multiple areas of study and will have multiple areas of expertise. They are 
fluent in the theory and application of a broad range of criminology subjects 
without necessarily knowing all there is to know about a given subdiscipline. 
There are also forensic criminology generalists with speciality areas of con- 
centration — hybrids of a sort. While being knowledgeable about many areas 
in general, they have localized strengths by virtue of greater research, skill, or 
experience in particular areas over the course of their career. 

The distinction between generalist and specialist forensic practitioner is made 
clearer by a discussion provided in Chisum and Turvey (2007) regarding foren- 
sic scientists (pp. ix-x): 

Forensic generalists and forensic specialists alike are a requirement 
for informed forensic case examination, laboratory testing, and crime 
reconstruction to occur. A forensic generalist is a particular kind of 
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forensic scientist who is broadly educated and trained in a variety 
of forensic specialties. They are "big picture" people who can help 
reconstruct a crime from work performed with the assistance of 
other forensic scientists and then direct investigators to forensic 
specialists as needed. They are experts not in all areas, but in the 
specific area of evidence interpretation. According to DeForest et al. 
(1983, p. 17), 

Because of the depth and complexity of criminalistics, the need for 
specialists is inescapable. There can be serious problems, however, 
with overspecialization. Persons who have a working knowledge 
of a broad range of criminalistics problems and techniques are 
also necessary. These people are called generalists. The value 
of generalists lies in their ability to look at all of the aspects of a 
complex case and decide what needs to be done, which specialists 
should be involved, and in which order to carry out the required 
examinations. 

Specialization occurs when a forensic scientist has been trained in a 
specific forensic subspecialty, such as an area of criminalistics, forensic 
toxicology, forensic pathology or forensic anthropology. Specialists are 
an important part of forensic science casework, with an important role 
to fill. Traditionally, forensic specialists provide the bricks, and forensic 
generalists have traditionally provided the blueprints. 

The forensic generalist in criminology, therefore, understands that informed 
case analysis is the result of objectively examining a whole related system of 
evidence rather than a narrow, specialized portion. The forensic generalist con- 
siders the totality of the known physical and behavioral evidence and only 
then frames theories regarding the behavior and circumstances related to a 
crime. He or she is steered by good science and the scientific method, holding 
no investment in the outcome. The forensic generalist then tests those theories 
and the theories of others against the evidence, using a framework of analyti- 
cal logic and critical thinking to distinguish facts, assumptions, opinions, and 
inference. 



DISTINGUISHING FORENSIC CRIMINOLOGY 

The single distinguishing feature of forensic criminologists, with respect to any 
other type of criminologist, is the expectation that their findings will be sub- 
mitted as evidence within the context of a formal investigation or legal pro- 
ceeding. That is to say, their findings are not only bound by adherence to the 
scientific method, but are also intended to be of sufficient quality and certainty 
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for courtroom use. To that end, they must be prepared to offer their conclusions 
under penalty of perjury, whether in a written declaration or affidavit, a foren- 
sic report, or sworn expert testimony. 

While the majority of university-based criminologists are concerned with crime 
and criminality from a research, process, or theoretical perspective, forensic 
criminologists have a particular type of examination to perform or a particu- 
lar set of questions to answer. They are interested in research or theory only 
inasmuch as it can be applied to forensic analyses or the subsequent inter- 
pretations of results in casework. Generally, this will relate to the detection, 
investigation, reconstruction, and analysis of crime and criminal behavior, as 
well as to the identification, apprehension, examination, and adjudication of 
criminals. In civil cases, this will relate to areas of liability as defined by law. 

It is necessary at this point to delineate forensic criminology from other like 
areas of criminology. This includes its "mother," applied criminology, as well as 
the areas of police science and criminal justice administration. 

Applied criminology is a term that "refers to the application of criminological 
theory to criminal justice practice" (Helfgott, 2008, p. 419). It is also argued 
that "Applied Criminology should have a critical edge, casting a discriminat- 
ing analytical gaze over the processes of criminalization, crime enforcement, 
and the criminal justice system" (Stout, Yates, and Williams, 2008, p. 6). Using 
these descriptions, applied criminology is an appropriate term for characteriz- 
ing any application of criminological knowledge to any process related to the 
criminal justice system as we have defined it. This encompasses many areas, 
including the application of criminological knowledge to the making of laws, 
the management of police agencies, the management of prisoners, and the 
treatment of victims, to name but a few. It also includes, as a subcategory, the 
area of forensic criminology. 

Forensic criminology is, as defined, a particular type of applied criminology 
involving the scientific study of crime and criminals for the purpose of address- 
ing investigative and legal questions. This distinction involves an appreciation 
of applied criminology as a form of macro-analysis: it tends to involve the 
nomothetic (group) examination of systems, processes, and their relation- 
ships. Alternatively forensic criminology is a form of micro-analysis: it tends 
to involve the idiographic (individual) examination of one or more related 
cases and consideration of its internal issues. 

Police science, on the other hand, is a general term referring to those subjects 
relating to the process of policing. Despite the misunderstanding of some, 
it does not refer to scientific policing or to police officers who are acting in 
the capacity of scientists. This is in fact a contradiction because police culture 
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cannot house or cultivate the flower of science — science and law enforcement 
exist at cross-purposes (Edwards and Gotsonis, 2009). However, it is easy to 
see why those outside the community would make this mistake. It is also easy 
to see the advantage to those within the community who do not correct these 
kinds of misapprehensions for fear of losing the aura of scientific certainty 
with respect to what they know and do. 

The term police science was in fact coined by law enforcement affiliated instruc- 
tors working as educators at colleges and university. It was intended to sepa- 
rate educational programs run by scholarly criminal justice and criminology 
professors from those run by educators with a background in law enforce- 
ment. In other words, its use was initially crafted to signal the existence of 
a culture of law enforcement within educational institutions that excluded 
"outsiders" concerned with research and development of knowledge. Though 
antithetical to university culture, it remains in use within some criminal jus- 
tice programs that are more vocational than scholarly (see generally Morn, 
1995). 

Regardless, modern textbooks on police science focus not on scientific 
analysis of evidence or even scientific methodology, but rather on police 
administration, covering such general subjects as "a career in law enforce- 
ment," "criminal law," "police organization," and "criminal justice func- 
tions" (Sullivan, 1977, p. ix). Police science, then, is a course of study 
intended specifically to educate the future police officer. This is why "police 
science departments usually focus more on the technical aspects of policing: 
administration, management, crime analysis, and the 'doing' of law enforce- 
ment" (Williams, 1995, p. 181), and not on criminology, forensic science, or 
criminalistics per se. 

As defined, the term police science involves the word science in reference to the 
technical aspects of policing and is in no way meant to suggest that there is a 
scientific component to the work of police officers or the graduates of such 
programs. The concept of police science is essentially synonymous with other 
process-oriented terms covering the same subject areas such as police administra- 
tion and criminal justice administration (Graper, 1969; Sullivan, 1977; Vollmer, 
1971). While it certainly falls under the aegis of applied criminology, its techni- 
cal process orientation, strict law enforcement alignment, and lack of empha- 
sis on scientific analysis or scientific interpretation of anything combine to 
separate it decisively from forensic criminology. In short, police science refers 
to a course of study that is specially designed to teach police officers about the 
criminal justice system and their work in relation to it; forensic criminology refers 
to scientific case examination and evidence interpretation for the purpose of 
providing expert findings in legal proceedings. 
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3 Some portions of this section 
have been adapted from 
Chisum and Turvey (2006), 
Turvey (2008), and Turvey and 
Petherick (2008). 



KEY HISTORICAL FIGURES 3 

There are certain individuals whose work, theories, and publications have 
been of considerable foundational value to the development of modern foren- 
sic criminology, not to mention their enormous contributions to its related 
subdisciplines. They include European influences in the late nineteenth cen- 
tury, as well as "a small group of people at Berkeley who were endeavoring 
to establish scientific criminology as an academic discipline" in the first half 
of the twentieth century (Thorwald, 1966, p. 149). These forensic generalists, 
who used "scientific criminology," social science, and behavioral science to 
answer investigative and legal questions, were the forbearers of modern forensic 
criminology. 



Dr. Hans Gross (1847-1 91 5). 
He is regarded by the 
authors as the Grandfather 
of Forensic Criminology. 




Dr. Johann (Hans) Baptist Gustav Gross 

A thousand mistakes of every description would be avoided if people 
did not base their conclusions upon premises furnished by others, take 
as established fact what is only possibility or as a constantly recurring 
incident what has only been observed once. 

—Dr. Hans Gross (1906) 

Hans Gross was born in 1 847, in Graz, Austria. He studied criminology and 
the law, and he eventually came to serve as an examining magistrate of the 
Criminal Court at Czernovitz. It was during this time that Dr. Gross observed 
firsthand the failings of apathetic and incompetent criminal 
investigators, as well as criminal identifications made by flawed 
and biased eyewitness accounts. He also became painfully famil- 
iar with the continuous stream of false suspect, eyewitness, and 
alleged victim accounts that poured into his office as a regular 
matter of course. 

These experiences led him to the conclusion that because peo- 
ple were essentially unreliable, and investigators were often their 
own worst enemy, a methodical, systematic way of determining 
the facts of a case was needed. In 1893, Gross finished work on 
his seminal work, Handbuch fur Untersuchunsrichter, als System 
der Kriminalistik [Criminal Investigation, A Practical Textbook for 
Magistrates, Police Officers, and Lawyers (Gross, 1906)]. It was a 
watershed event in which Dr. Gross proclaimed the virtues of 
science against intuition, and a systematic approach to holis- 
tic criminology and criminal investigation against uninformed 
experience and overspecialization. 

The success of this groundbreaking textbook was, without 
exaggeration, unparalleled in the history of applied criminology. 
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The forensic community, as it existed, enthusiastically devoured System der 
Kriminalistik. It achieved a fifth edition and was translated into eight lan- 
guages by 1907. This included versions in French, Spanish, Danish, Russian, 
Hungarian, Serbian, English, and Japanese, each with an overwhelmingly 
supportive foreword written by a forensic contemporary impatient to see it 
printed and adopted in his respective country. As described in Thorwald (1966, 
pp. 234-235): 

You had only to open Gross's book to see the dawning of a new age. . . . 
Each of his chapters was an appeal to examining magistrates (his word 
for criminologists) to avail themselves of the potentialities of science 
and technology far more than they had done so far. 

Dr. Gross became a professor of Criminal Law at the University of Czernovitz, 
a professor of Criminology at the University of Prague, and later a profes- 
sor of Criminal Law at the University of Graz. With the success of System der 
Kriminalistik as a platform, he launched other professional ventures that con- 
tinue to contribute significantly to the development of forensic science. In 1898, 
Dr. Gross began serving as the editor for the Archiv fur Kriminalanthropologie 
und Kriminalistik, a journal to which he was a frequent contributor. He also 
introduced the forensic journal Kriminologie, which still serves as a respected 
medium for reporting improved methods of scientific crime detection. In _ Frimnnri I nrarri 
1912, he established the Museum of Criminology, the Kriminalmuseum, at the n 877-1966) 
University of Graz. 

The significance of System der Kriminalistik to criminol- 
ogy, forensic and otherwise, cannot be understated. It 
was the first comprehensive textbook to systematically 
cover the integrated philosophy and practice of scientific 
criminal investigation, forensic analysis, crime recon- 
struction, and criminal profiling. Its philosophies have 
not been diminished by the passage of time and should 
be required reading for any student of these subjects. 

Dr. Hans Gross was a criminologist in the classic sense, 
a forensic generalist, and he changed the world with his 
multidisciplinary, scientific approach to criminal investi- 
gation and forensic analysis. 

Dr. Edmond Locard 

Dr. Alexandre Lacassagne (1843-1924) was a professor 
of Forensic Medicine with the faculty of medicine at the 
University of Lyon, France. In 1880, he became the direc- 
tor of the Lyons Institute of Forensic Medicine. He was a 
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4 Sir Arthur Conan Doyle was 
an author and creator of the 
fictional character Sherlock 
Holmes, but he was also far 
more. He was a medical doctor 
and scientist. He was a forensic 
practitioner and forensic 
reformer who overturned 
several cases involving 
miscarriages of justice. He also 
believed in logic, he believed 
in the scientific examination 
of evidence, and he taught 
these philosophies through 
his stories, which remain 
inspirational to forensic 
scientists of modern day. 
Students would be well served 
to revisit his works often. 

5 The Institut de Police 
Scientifique (IPS) remains 
to this day at the University 
of Lausanne, offering 
undergraduate and graduate 
education in forensic science 
and criminology. 

6 The French Surete Nationale 
was a plainclothes undercover 
unit developed to keep strict 
surveillance over all ex-convicts 
and known criminals living in 
and migrating into the city; to 
pursue all lawbreakers and 
make arrests; and to prevent 
criminal activity before it 
occurred. In Dr. Locard's day, 
the Surete Nationale, which was 
separate from the local police, 
was assuming a lot of police 
functions, and this alliance 
protected his lab politically. 



medical doctor, an anthropologist, and a fervent advocate of combining sci- 
ence with criminology. Dr. Lacassagne also planted very specific ideas in the 
minds of his students about the potential importance of what we now refer to 
as trace and transfer evidence in the investigation and reconstruction of a crime 
(Thorwald, 1966, p. 281): 

He had encouraged some of his students to make studies on clues 
that few or no criminologists had hitherto considered. Thus, he 
proposed the idea that the dust on clothing, or on people's ears, noses, 
and fingernails, could provide information on the occupations and 
whereabouts of suspects. 

Edmond Locard was born in 1877 in Saint-Chamond, France. He was a stu- 
dent of Dr. Lacassagne. In time, he became a doctor of medicine and a master 
of law, and he would eventually replace Lacassagne as the director of the Lyons 
Institute of Forensic Medicine. 

In 1908, having been inspired by the works of Dr. Hans Gross and Sir Arthur 
Conan Doyle, 4 Dr. Locard traveled the world to better study how police agen- 
cies in major cities were incorporating the scientific method and trace evidence 
analysis into their investigation and reconstruction of crime. During the next 
two years, he would visit agencies and colleagues in Paris, Lausanne, Rome, 
Berlin, Brussels, New York, and Chicago. To his dismay, he found no true 
police crime labs or even scientific detectives, and the majority of police agen- 
cies remained steeped in Bertillonage (a form of personal identification based 
on a system of body measurements and photography of features). 

In 1909, the Institut de Police Scientifique et de Criminologie was formally 
created at the University of Lausanne, Switzerland, under the direction of 
Professor Rudolph A. Reiss (1875-1929). It was the first university to deliver 
a degree in forensic science covering all major subjects. 5 Professor Reiss had 
originally offered courses in forensic photography, scene of crime investiga- 
tion, and identification, and he had been involved in forensic casework since 
at least 1903. The institute developed from the success of those courses and his 
tireless efforts. 

In the summer of 1910, after having visited with Professor Reiss, Dr. Locard 
returned to Lyon and persuaded the prefects of the Rhone Department to pro- 
vide him with two rooms in an attic of the Law Courts and two Surete officials 
as assistants. 6 The arrangement was desirable but the accommodations were 
not the best, as described in Thorwald (1966, p. 283): 

The laboratory was reached through a gloomy entrance hall from 
which one corridor led to the prison and a dirt-stained door into the 
dusty caves and archives. Every day Locard climbed the steep winding 
staircase leading to his laboratory four floors up. 
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This marked the creation of what has become regarded as the world's first 
police crime laboratory, as it was housed under the auspices of law enforce- 
ment and staffed by law enforcement agents. However, contrary to some pub- 
lications, this was not the world's first forensic science laboratory. The first 
forensic science labs were not government owned, were often highly special- 
ized, and were commonly housed in universities, as Dr. Locard had experi- 
enced in Switzerland with Reiss. 

In any event, once in place at his lab at Lyon, Dr. Locard took to the task of 
implementing everything he had learned from the publications of Dr. Hans 
Gross, from the stories of Sir Arthur Conan Doyle, from his study and travels, 
and from his devotion to forensic science and crime reconstruction. These 
efforts included foundational research, publications, and the development of 
practice standards in dust analysis, detailed in Locard (1929), and fingerprint 
examination. 

Dr. Locard also helped establish one of the first forensic science professional 
organizations. In 1929, after the death of Professor Reiss, Locard returned to 
Lausanne and gathered with his European forensic scientist colleagues to form 
The International Academy of Criminalistics. His contributions to scientific 
criminology and the forensic sciences were nothing short of massive, as sum- 
marized in Soderman (1957, p. 25): 

He put the analysis of handwriting on a firmer footing, systematized 
the analysis of the dust in the clothes of suspects, invented a modified 
method of analyzing blood stains, and invented poroscopy, whereby 
the pores in the papillary ridges of fingerprints are used as a means of 
identification. 

However, Dr. Locard is most famous for the forensic axiom that bears his name: 
Locard's Exchange Principle. It has been misstated, misrepresented, and mis- 
attributed over the years by those lecturing and writing authoritatively on the 
subject. Confusion in the forensic science community and among students has 
resulted. 

A reference from Locard found in La Police et Les Methodes Scientificjues, in the 
original French, may be of use to understand what he actually meant (Locard, 
1934, pp. 7-8): 

[A] recherche des traces n'est pas, autant qu'on pourrait le croire, une 
innovation des criminalistes modernes. C'est une occupation 
probablement aussi vieille que l'humanite. 

Le principe est celui-ci. Toute action de l'homme, et a fortiori, Taction 
violente qu'est un crime, ne peut pas se derouler sans laisser quelque 
marque. L'admirable est la variete de ces marques. Tantot ce seront des 
empreintes, tantot de simples traces, tantot des taches. 
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Rough translation: 



Searching for traces is not, as much as one could believe it, an 
innovation of modern criminal jurists. It is an occupation probably as 
old as humanity. 

The principle is this one. Any action of an individual, and obviously, 
the violent action constituting a crime, cannot occur without leaving 
a mark. What is admirable is the variety of these marks. Sometimes 
they will be prints, sometimes simple traces, and sometimes 
stains. 

In 1935, a Spanish translation of this same general principle was provided in 
Locard (1935, p. 107): 

Al malhechor le es imposible actuar, y sobre todo actuar con la 
intensidad que supone la accion criminal, sin dejar indicios de su 
paso. 

Rough translation: 

To the criminal, it is impossible for him to act, and mainly to act with 
the intensity that supposes criminal action, without leaving indications 
of his step. 

This principle has been adapted and adopted in its English translation 
by the forensic science community in the United States. As stated by Dr. 
John Thornton, a practicing criminalist and a former professor of Forensic 
Science at the University of California (UC) at Berkeley (Thornton, 1997, 
p. 29): 

Forensic scientists have almost universally accepted the 
Locard Exchange Principle. This doctrine was enunciated early 
in the 20th century by Edmund Locard, the director of the first 
crime laboratory, in Lyon, France. Locard's Exchange Principle 
states that with contact between two items, there will be an 
exchange of microscopic material. This certainly includes fibers, but 
extends to other microscopic materials such as hair, pollen, paint, 
and soil. 

By recognizing, documenting, and examining the nature and extent of eviden- 
tiary traces and exchanges in a crime scene, Dr. Locard postulated that crimi- 
nals could be tracked down and then later associated with particular locations, 
items of evidence, and persons (i.e., victims). 

Dr. Locard regarded this postulation as both obvious and ancient, and likened 
the recognition and examination of trace evidence to hunting behavior as old 
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as mankind (Locard, 1934, p. 7). Prey, for example, in the normal course of 
drinking at a watering hole, leave tracks and spoor and other signs that betray 
their presence and direction; the hunter deliberately seeks out this evidence, 
picks up the trail, and follows. Every contact leaves a trace that may be discov- 
ered and understood. The detection and identification of exchanged materi- 
als is interpreted to mean that two objects have been in contact. This is the 
cause-and-effect principle reversed; the effect is observed and the cause is con- 
cluded. Understanding and accepting this principle of evidentiary exchange 
makes possible the reconstruction of contacts between objects and persons. 
Consequently, the incorporation of this principle into evidentiary interpreta- 
tions is perhaps one of the most important considerations in the reconstruc- 
tion of crime. 

It is true that Dr. Locard concerned himself chiefly with organizing and sys- 
tematizing methods of analyzing prints, traces, and stains. He wrote exten- 
sively on how to identify and individuate dust, how to identify and individuate 
fingerprints, how to analyze and interpret handwriting, how to analyze and 
interpret bloodstains, and the like. However, a careful read of his publications 
reveals that his goals were ultimately those of reconstructing crime through the 
skills brought to bear by a forensic generalist. As Locard (1934, p. 6) explains, 
"Criminalistics seeks tools everywhere, in biology, physics, and more particu- 
larly chemistry, and proposes solutions to every problem brought up by the 
criminal investigation." Consequently, he organized and systematized meth- 
ods of physical evidence analysis in order that criminology might be a sci- 
entific endeavor, and well-founded reconstruction interpretations would be 
possible. 

Dr. Edmond Locard was a criminologist in 
the classic sense, a forensic generalist, and 
he educated and changed the world with his 
multidisciplinary and scientific approach 
to systematic evidence analysis. 



August Vollmer 

August Vollmer taught his students that 
criminology was not just about research. 
It necessarily involved the application of 
knowledge regarding crime and criminals 
in order to reduce either. He was, not sur- 
prisingly, heavily influenced by the works 
of Hans Gross, and wrote (Vollmer, 1949; 
pp. 39-40): 



August Vollmer (1 876-1 955) 

was the first Chief of Police 
in Berkeley, California. He 
is known for his advocacy 
of both scientific education 
and investigations in law 
enforcement. Having helped 
accomplished more to 
professionalize and reform 
law enforcement than 
any other single figure in 
the history of criminology, 
Vollmer committed suicide 
with a bullet to the head 
November 4, 1955. 
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Among the several branches of criminology, one of them — criminalistics 
or scientific crime investigation — does employ the tools and techniques 
of the scientist. . . . Criminology belongs with the arts, and particularly 
does this statement apply to that entire field which concerns itself 
with the study of the causes and prevention of crime. Criminology as 
an art has probably existed since the beginning of civilization, but its 
development as a system is comparatively recent.... 

This is to say Vollmer believed that forensic examination of crime scenes and 
evidence was and should be scientific, while determining precise social causes 
and remedies for the problem of crime and criminals is less exact — drawn with 
imprecision and uncertainty given the general ignorance regarding criminol- 
ogy in his day. 

A modest biography is offered in MacNamara (1995, pp. 811-812): 

[Vollmer] was elected marshal of Berkeley, California, in 1905.... In 1907 
he was elected president of the California Police Chiefs Association; 
from 1909 to 1932 he served as chief of Police for Berkeley; in 1922 he 
accepted the presidency of the International Association of Chiefs of 
Police; and from 1932 until his death he was an educator, professor of 
police administration at the University of California. . . . 

Vollmer was an innovator in an extremely conservative profession. He 
was an early advocate of college education for police officers.... He 
instituted an in-service training program of such rigor and effectiveness 
that it was copied by numerous police agencies in the United States 
and other countries.... As early as 1922 he inaugurated a single 
fingerprint classification system and a simple but effective method 
of classifying handwriting specimens. He also initiated the modus 
operandi approach to criminal investigation. In the 1920s and early 
1930s, the Berkeley police laboratory became the model and training 
ground for police laboratory technicians throughout the country. 

...Vollmer was at home with academic criminologists and he respected 
them. ... As founder and president of the organization now known as 
the American Society of Criminology (which presents annually the 
August Vollmer Award to a distinguished criminologist), he extended 
his influence considerably. A faithful student of scientific management 
and public administration, he ceaselessly reeducated himself. 

As a consequence of his scientifically oriented policing philosophy, Vollmer 
focused his career on the education and training of police officers and inves- 
tigators as professionals. This meant a need for formal educational programs 
at colleges and universities, as well as professional organizations to provide a 
sense of community and guidance from those more knowledgeable, skilled, 
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and experienced. Further background is provided in "Finest of the Finest" 
(1966): 

In 1905, August Vollmer, a self-educated criminologist, noticed that the 
then 130-year-old city had no police force and decided to start one. His 
name is still legend in law enforcement circles for the methods that he 
pioneered. His stiff rules of conduct are now standardized as a code 
of ethics for police across the country. His department was the first to 
use blood, fiber and soil analysis in detection (1907); the first to use the 
lie detector (a Berkeley cop collaborated in inventing the polygraph in 
1921); it was an early developer of a fingerprint classification system 
(1924) and the first to use radio-equipped squad cars (1928). 

Perhaps most significant of all, Vollmer established a school of 
criminology on the Berkeley campus in 1916, and he sent his men to 
it. Early detractors used to laugh at the "college cops," but Vollmer's 
emphasis on an educated policeman has been carried forward and 
expanded under each of the three men who have succeeded him. 

To see his vision through, police officers needed to be educated at university 
where they were to be schooled in modern methods of crime detection, crimi- 
nal investigation, and criminal identification. What followed from Vollmer, at 
least in the United States, was a succession of professional gatherings related 
to police and forensic science education. These took shape as the result of the 
combined efforts of academic, legal, forensic, and law 
enforcement practitioners who met and shared knowl- 
edge regarding their common interests. Primarily these 
interests revolved around the study of crime and crimi- 
nals, and the methods of their detection, identification, 
and apprehension. This included the development of 
the American Society of Criminology, as was discussed 
in the Preface of this work. 

His legacy continued through the tremendous efforts of 
his students for at least a generation. 

Edward Oscar Heinrich 

The camera never lies, but a camera in the hands 
of a liar is a dangerous instrument. 
— Edward O. Heinrich (as quoted in Block, 1958, p. 37) 

Edward Oscar Heinrich was born in 1 881 in Clintonville, 
Wisconsin. At age 1 8, he became a licensed pharmacist 
in Tacoma, Washington; he worked hard and saved his 
money, aspiring to a college education and becoming a 



Edward 0. Heinrich, a.k.a. 
"The Wizard of Berkeley" 
(1881-1953). 
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chemist. In 1908, he realized that goal and graduated from the University of 
California at Berkeley with a bachelor's degree in chemistry. Soon thereafter, he 
moved back to Tacoma, where he worked for the city as a chemist and sanitary 
engineer for the next nine years. This position gave Heinrich his first exposure 
to forensic casework — it involved frequent requests for investigative assistance 
from both the police and the coroner's office. 

Applying chemistry to casework taught Heinrich the limits of specializing. He 
learned that to be of use — to fully reconstruct events — a forensic scientist must 
have at least a general working knowledge of as many forensic specialties as 
possible. As a result, he continually made a study of ballistics, geology, physics, 
photography, hairs, handwriting, paper, and inks; he read every reference text 
and article he could get his hands on. In essence, he made of himself a foren- 
sic generalist, and his reputation grew with the successful employment of his 
methods to both criminal and civil cases. 

In 1916, Heinrich became the chief of police in Alameda, California, and 
reorganized the department from top to bottom in terms of criminal files, 
fingerprints, and the employment of more modern investigative techniques. 
During that time, after the onset of World War I, he also lent his services 
to U.S. Army intelligence, providing training and performing forensic 
analysis. 

Only a few years later, Heinrich would open his own private lab in Berkeley. 
To augment his practice, he became a member of the U.C. Berkeley faculty 
where he lectured on the subject of criminal investigation and served as a 
research associate in police science. When Heinrich began his private foren- 
sic casework, his methods were the exception and not the rule (Block, 1958, 
pp. 41-42): 

Scientific work was little known and often ridiculed. Plodding, 
without definite direction, took its place — chasing here and there for 
information, trying to find someone who might know something about 
the crime. 

In every way Heinrich's approach was quite opposite. 

That approach — his methodology — was one of the unique features of 
his whole career. 

"Understand this first," he usually said. "Crime analysis is an orderly 
procedure. It's precise and it follows always the same questions . . . 

"Precisely what happened? Precisely when did is happen? Precisely 
where did it happen? Why did it happen? Who did it?" 
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"It's all like a mosaic, and every fact must be evaluated before it can 
be fitted into the pattern. In that way, every fact as it is developed and 
equated becomes a clue. " 

Heinrich would dedicate his life to advancing the cause of scientific investiga- 
tion through the employment of his methods — working for the prosecution 
and the defense throughout his career. As recalled in Walton (2004, p. 5): 

In Berkeley, the work of Edward Oscar Heinrich laid the foundation for 
the future of professional forensic sciences. From his laboratory, Heinrich 
repeatedly demonstrated the value of scientific examination of trace 
evidence as his meticulous inspections provided the necessary links 
between the crime and suspects. As a result, his work was in demand by 
prosecutors and defense attorneys alike throughout the West. 

According to Heinrich, the crime scene always contained a variety of clues, 
and it was up to a scientific investigator to find and accurately interpret them 
(Walton, 2004). Those interpretations could be combined to form a recon- 
struction of events that established both contacts and actions. Evidence, to 
Heinrich, was the only reliable witness to a crime (Block, 1958, pp. 43-44): 

In the test tube and crucible or through the lens of the microscope and 
camera I have found in my own practice the evidence of poison, the 
traces of the deadly bullet, the identity of a clot, the source of a fiber, 
the telltale fingerprint, the differing ink, the flaw in the typewriter, 
the slip of the pen upon which I have turned in dramatic scenes of our 
courts the rightful title to an estate, of the liberty, even the life, of an 
individual. 

Clues thus found and verified as physical facts definitely related to 
an action become of enormous importance to clarifying erroneous 
observations of eyewitnesses. 

Heinrich did not regard the interpretation of evidence and its reconstruction 
as something within the ken of the average person or investigator. He regarded 
reconstruction as an ordered, disciplined, and scientific practice borne out 
of tireless dedication to one's personal education, experience, and research 
(Block, 1958, p. 44): 

It is a matter of understanding the scientific aspects of ordinary 
phenomena. Rarely are other than ordinary phenomena involved in the 
commission of a crime. One is confronted with scrambled effects, all 
parts of which separately are attributed to causes. The tracing of the 
relationship between isolated points of fact, the completion of the chain 
of circumstances between cause and effect, are the highest functions of 
reason — to which must be added the creative imagination of the scientist. 
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Heinrich died in 1953 at the age of 72, with many of the techniques and phi- 
losophies that he had practiced having been adopted in police crime labs 
throughout the United States. Before his passing, he wondered at his life and 
purpose, writing (Block, 1958, p. 253): 

I am not positive that I am doing yet that which I was created for. Life 
is a series of frustrations but no man can spend his life with the atoms 
of chemistry without becoming convinced, that, though inhnitesimally 
small, given the proper environment he will fulfill his function. Out of 
such observations has grown my hope that I, too, may find my purpose. 
In the meantime I try to approach it by using what training and talent I 
may have to make my community better to live in, helping where I can. 

Edward Heinrich was a criminologist in the classic sense, a self-educated foren- 
sic generalist, and his development of scientific techniques and criminal iden- 
tification revolutionized forensic science and its instruction in the United 
States. 



Dr. Paul Leland Kirk (1902- 
1970). Source: John E. 
Murdock, ATF Forensic Lab, 
Walnut Creek, California. 




Dr. Paul L. Kirk 

This is evidence that does not forget. It is not confused by the 
excitement of the moment. It is not absent because human 
witnesses are. It is factual evidence. Physical evidence cannot be 
wrong; it cannot perjure itself; it cannot be wholly absent. Only its 
interpretation can err. 

—Dr. Paul Kirk (1953, p. 4) 

Paul Leland Kirk was born in Colorado Springs, Colorado, in 
1902. He was first and foremost a scientist, but he was also 
a man of practical application as opposed to pure theory. He 
was educated at Ohio State University, where he received a 
B.A. in Chemistry; the University of Pittsburgh, where he rece- 
ived an M.S. in Chemistry; and the University of California, 
where he received a Ph.D. in Biochemistry. From 1929 to 1945, 
Dr. Kirk served as a professor of Biochemistry at the University 
of California at Berkeley. 

Later in his career, he would tell students that he was initially 
drawn to forensic science in his early teaching days when a 
biochemistry student approached him with a question about 
a deceased dog and whether it could be determined if the 
dog had been poisoned. Investigating this issue piqued Kirk's 
forensic curiosities. Soon after, authorities contacted him to 
examine the clothing of a rape victim; they wanted to know 
whether anything on the clothing could be found, at the 
microscopic level, to associate the victim with her attacker. 
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Kirk's discovery of fibers from the attacker's shirt and the conviction of the 
rapist sealed his interest in forensic science and secured his reputation for 
solid results based on careful examinations. As described in Thorwald (1966, 
p. 150): "Kirk was a practical man rather than a theoretician. As early as 1934 
he had concerned himself with the application of biochemistry to criminologi- 
cal questions. ... He had also dealt with questions of blood testing for many 
years. He and his pupils published innumerable studies on investigation of 
blood clues and blood group determinations." 

In 1937, Dr. Kirk, while remaining a professor of Biochemistry, assumed lead- 
ership of the Criminology program at U.C. Berkeley. He is widely credited with 
having saved this program from extinction. As described in Turner (1995, 
p. 323): 

August Vollmer, pioneering police administrator in Berkeley, 
California, was influential in developing university courses dealing 
with police matters, among them forensic science. At the outset 
these programs were offered in the criminology context, with the 
University of California, Berkeley, offering a curriculum in criminology 
as early as 1933. Dr. Paul Kirk subsequently developed the program in 
criminalistics at Berkeley... 

The program gained momentum and grew in its reputation under his charge. 

In 1953, after the completion of his work on the Manhattan Project during 
World War II, Kirk published the first edition of Crime Investigation, a treatise 
on criminal investigation, crime reconstruction, and forensic examination that 
endures to this day as a foundational industry standard with few equals (Kirk, 
1953). 

Kirk took a much bolder, holistic position on the importance of crime recon- 
struction and criminal behavior than most are aware. He repeatedly discussed 
what could only be referred to as criminal profiling in both editions of his 
seminal forensic textbook, Crime Investigation (Kirk, 1953, 1974). He more 
or less viewed criminal profiling as the natural outcome of physical evidence 
examination (Kirk, 1974, pp. 4-5): 

The study of physical evidence can be a material aid in locating the 
perpetrator of a crime. . . . 

Physical evidence is often very useful to the police investigator before 
he has a suspect in custody or, in fact, before he even has suspicion 
of a possible perpetrator. If, for instance, the laboratory can describe 
the clothes worn by the criminal, give an idea of his stature, age, hair 
color, or similar information, the officer's search is correspondingly 
narrowed. 
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Dr. Marvin Wolfgang 
(1924-1998), a pioneer 
in the fields of applied 
criminology and victimology, 
died of pancreatic cancer 
the age of 73. 




Frequently it is possible to indicate a probable occupation, or to 
describe a habitat with remarkable accuracy from careful examination 
of some apparently trifling object found at the scene of the crime. 
Such facts do not necessarily constitute proof of guilt of any particular 
person, but they may give a background that is of the greatest 
value.... 

As an illustration of the possibilities and the pitfalls attendant 
upon deductions from laboratory findings, the following example is 
illuminating. From the examination of a glove left at the scene of a 
burglary, the following inferences were drawn: 

1. The culprit was a laborer associated with building construction. 

2. His main occupation was pushing a wheelbarrow. 

3. He lived outside the town proper, on a small farm or garden plot. 

4. He was a southern European. 

5. He raised chickens, and kept a cow or a horse. 

As suggested by this passage, Kirk was an advocate of the investigative use of 
criminal profiling well before its potential was formally recognized by even the 
criminal investigators of his time. This advocacy continued in the first edition 
of Fire Investigation (1969), in which Kirk provided a basic guideline for crime 
reconstruction and criminal profiling that has not been significantly eroded by 
developments in either field. 

Paul Kirk was a criminologist in the classic sense, a legendary 
forensic science educator, a forensic generalist, and "one of 
the foremost pioneers of scientific criminology" and crimi- 
nalistics in the world (Thorwald, 1966, p. 149). 

Dr. Marvin E. Wolfgang 

. . .[W]hen a social scientist steps into the arena of 
adversary games, confronts role conflicts, and subjects 
the presentation of research to the cross-examination 
of his mind, he faces problems in the drama that are 
different from those described in textbooks. 

Dr. Marvin Wolfgang (1987, p. 21) 

Dr. Marvin Wolfgang was a professor of Criminology, Legal 
Studies, and Law at the Wharton School, and founding director 
of the Sellin Center for Studies in Criminology and Criminal 
Law, at the University of Pennsylvania. A brief biography, use- 
ful to understanding his tremendous contributions to all of 
criminology, including victimology, was written upon his 
death by Kaufman (1998): 
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Professor Wolfgang, a Philadelphia resident, was acknowledged in 
1994 by the British Journal of Criminology as "the most influential 
criminologist in the English-speaking world. " 

He expanded the field of criminology by introducing and perfecting 
a methodology in which great masses of data like arrest records are 
analyzed over years to discern patterns of violence and crime. Through 
such longitudinal studies, now common in social sciences beyond 
criminology, he was able to portray criminal behavior in specific ways, 
examining subjects like the scale of juvenile delinquency the relations 
of murderers and their victims and the extent of racial imbalances in 
sentencing. 

For much of this century, academic criminology had concerned itself 
almost exclusively with psychological studies of the criminal mind and 
the amassing of anecdotal material. That emphasis was irrevocably 
altered in 1958 when Mr. Wolfgang produced a study, "Patterns of 
Criminal Homicide," a deep analysis of 588 Philadelphia murders. 

"With that work Professor Wolfgang virtually defined modern 
criminology, " said Richard Rosenfeld, a professor of criminology 
at the University of Missouri. Mr. Rosenfeld is serving as editor of 
a forthcoming edition of the Journal of Criminal Homicide that is 
dedicated to Mr. Wolfgang to mark the 40th anniversary of his work. 

One of the more significant findings in that study was that 150 of the 
Philadelphia murders were what Mr. Wolfgang termed, in the neutral 
language of sociologists, "victim-precipitated homicides" — cases in 
which the eventual victim was "the first one in the homicide drama to 
use physical force. " 

He spelled it out even more clearly with a typical example: "A drunken 
husband, beating his wife in their kitchen, gave her a butcher knife and 
dared her to use it on him. She claimed that if he would strike her once 
more, she would use the knife, whereupon he slapped her in the face 
and she fatally stabbed him. " 

At the time, terms like "spouse abuse" were unknown, and 
Mr. Wolfgang did not use it. But with the evidence he had found from 
the police reports, he was able to define the shape and determine 
the scale of a not uncommon form of violence that few if any before 
him had studied in detail. Findings of a similar magnitude emerged 
from another remarkable longitudinal study, "Delinquency in a Birth 
Cohort," which was published in 1972 and is generally regarded as 
Professor Wolfgang's crowning scholarly achievement. 
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For this study, which, like all his work, was written by hand with a 
pen, Mr. Wolfgang obtained from schools in Philadelphia the names of 
10,000 boys who were born in 1945. After 1963, when the boys turned 
18, he and his team of researchers pored through police and court 
records to determine how many of the boys had police records. They 
found that 3,400 of the boys, or just over one-third, had records by the 
time they were 18. 

He also determined that it was the youths whose records showed five 
or more offenses who together accounted for 52 percent of all offenses 
recorded in the study, and that this group amounted to only 6 percent 
of the total. 

Mr. Wolfgang's conclusion that a few chronic offending juveniles 
account for a disproportionate amount of crime has strongly influenced 
legislative bodies and criminal justice policy makers around the world. 



Neil Weiner, once his student and now a senior research associate at 
the Center for the Study of Youth Policy at Penn, said Mr. Wolfgang was 
often asked to testify in courts and before legislative commissions. "He 
routinely responded to such requests, but, in seeming contradiction, 
he rarely laid out policy recommendations, whether specific or general. 
Such things he left to others to infer from his dispassionate and 
objective studies." 

However dispassionate was the form of his testimony, its content was 
sufficiently stirring to provoke any number of mailed threats. "We kept 
a folder of these loony letters," said Esther Lafair, who had been 
Mr. Wolfgang's secretary for 27 years. 

She said the letters came in whenever he offered reasons that the 
death penalty should not be used or how the distribution of handguns 
should be curbed. Mr. Wolfgang was proud that his research findings 
were used in the Supreme Court's decision in Furman v. Georgia, which 
held in 1972 that the death penalty as then applied by states was 
unconstitutional. 

The career of Dr. Wolfgang as it laid the foundation for future forensic crimi- 
nologists with a social science orientation is best summarized by his own writ- 
ing, penned just prior to his death (Wolfgang, 1987, pp. 20-21): 

My experiences began in 1965 with the NAACP Legal Defense and 
Educational Fund, Inc. I gave my first testimony in Federal District 
Court in Little Rock, Arkansas, in connection with the famous 
case of Maxwell v. Bishop (1966), which was later pursued through 
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the United States Supreme Court.... Alabama and Georgia followed, all 
dealing with blacks who, like Maxwell, had been convicted of rape and 
sentenced to death. My last major court experience was as a witness 
in Gregory v. Litton Systems, Inc. in Los Angeles in 1970, a case 
involving denial of a job because of a "substantial" arrest record. ... 

I am a sociologist and criminologist, opposed to the death penalty, 
in favor of eguality of opportunities and opposed to discrimination, 
whether on the street, in the factory, or in the courts. 

...[Wjhen a social scientist steps into the arena of adversary games, 
confronts role conflicts, and subjects the presentation of research to the 
cross-examination of his mind, he faces problems in the drama that 
are different from those described in textbooks. 

Wolfgang also wrote thoughtfully about the ethics of forensic criminological 
testimony, explaining that science and scientific practice must exist separately 
from the law in order to serve it. He urged that "[t]he social scientist should not 
try to convert his design, his data, or his conclusions to conform to the litiga- 
tion process," (Wolfgang, 1987, p. 31). However, he also appreciated that the 
aims and rules of litigation were different from those of scientific inquiry. He 
saw these challenges as well met by able scientific minds, and the expansion of 
expert testimony by criminologists as inevitable. 

PAST TO PRESENT 

In the past, the majority of forensic criminologists were government-employed 
civil servants like Hans Gross and August Vollmer — working for law enforce- 
ment, the courts, government agencies, or publicly funded crime labs adjunct 
to law enforcement. After retirement, there is every indication that the greater 
number had little option other than to live out their life on a government pen- 
sion, or take up a second career in teaching or security work. There was, as pre- 
viously mentioned, little perceived need, let alone funding, for independent 
forensic expertise of any kind. 

In many parts of the world, independent forensic expertise is still available 
only to those who can afford it. In many systems, such as Australia, Canada, 
and the United Kingdom, there is even a prevailing attitude that if forensic 
experts are good enough for the government, they are good enough for the 
defense. Hence, the defense bar does not often perceive the need to, nor can it 
often afford to, hire privately employed forensic examiners of any kind. This 
reality hides the quality of forensic examinations in such systems, as there is 
no real peer review of findings and subsequent criticisms: we simply have no 
impartial measure regarding the quality of forensic work being done when pri- 
vate examinations are not performed. 
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In the United States, however, this changed radically upon the Supreme Court 
decision in Ake v. Oklahoma (1985). This decision held that 

This Court has long recognized that when a State brings its judicial 
power to bear on an indigent defendant in a criminal proceeding, it 
must take steps to assure that the defendant has a fair opportunity to 
present his defense. This elementary principle, grounded in significant 
part on the Fourteenth Amendment's due process guarantee of 
fundamental fairness, derives from the belief that justice cannot be 
egual where, simply as a result of his poverty, a defendant is denied 
the opportunity to participate meaningfully in a judicial proceeding in 
which his liberty is at stake. In recognition of this right, this Court held 
almost 30 years ago that once a State offers to criminal defendants the 
opportunity to appeal their cases, it must provide a trial transcript to 
an indigent defendant if the transcript is necessary to a decision on the 
merits of the appeal. Griffin v. Illinois, 351 U.S. 12 (1956). Since then, 
this Court has held that an indigent defendant may not be required 
to pay a fee before filing a notice of appeal of his conviction, Burns v. 
Ohio, 360 U.S. 252 (1959), that an indigent defendant is entitled to 
the assistance of counsel at trial, Gideon v. Wainwright, 372 U.S. 335 
(1963), and on his first direct appeal as of right, Douglas v. California, 
372 U.S. 353 (1963), and that such assistance must be effective. See 
Evitts v. Lucey, 469 U.S. 387 (1985); Strickland v. Washington, 466 U.S. 
668 (1984); McMann v. Richardson, 397 U.S. 759, 771, n. 14 (1970). 
3 Indeed, in Little v. Streater, 452 U.S. 1 (1981), we extended this 
principle of meaningful participation to a "quasi-criminal" proceeding 
and held that, in a paternity action, the State cannot deny the putative 
father blood grouping tests, if he cannot otherwise afford them. 
[470 U.S. 68, 77] 

Meaningful access to justice has been the consistent theme of these 
cases. We recognized long ago that mere access to the courthouse 
doors does not by itself assure a proper functioning of the adversary 
process, and that a criminal trial is fundamentally unfair if the State 
proceeds against an indigent defendant without making certain that he 
has access to the raw materials integral to the building of an effective 
defense. Thus, while the Court has not held that a State must purchase 
for the indigent defendant all the assistance that his wealthier 
counterpart might buy, see Ross v. Moffitt, 417 U.S. 600 (1974), it has 
often reaffirmed that fundamental fairness entitles indigent defendants 
to "an adequate opportunity to present their claims fairly within the 
adversary system," id., at 612. To implement this principle, we have 
focused on identifying the "basic tools of an adequate defense or 
appeal," Britt v. North Carolina, 404 U.S. 226, 227 (1971), and we have 
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required that such tools be provided to those defendants who cannot 
afford to pay for them. 

To say that these basic tools must be provided is, of course, merely to 
begin our inquiry. 

This decision basically held that because the government has overwhelming 
access to manpower, money, and forensic experts, the defense must be given 
parity for the adversary system to function fairly. The ruling is of course an 
ideal. The reality is that not every lawyer and court understands and invokes Ake 
appropriately or consistently, as explained in Findley (2008, pp. 929-931): 

. . .[T]he government has significantly greater access to forensic 
science services and experts than do most criminal defendants. 
Crime laboratories exist to provide such services to prosecutors; no 
corresponding institutions exist for defendants. And, because most 
defendants are indigent, their ability to hire experts is dependent on 
public funding of legal services to the indigent, which is abysmally 
inadequate in virtually every jurisdiction. Because funding for indigent 
defense is so inadequate, defense services are rationed in ways that put 
innocents at risk; rationing disfavors expensive, substantive innocence 
claims (such as expensive litigation about the validity of forensic 
evidence), and instead favors more inexpensive procedural constitutional 
claims. While the Supreme Court in Ake v. Oklahoma recognized a 
constitutional right to publicly funded experts for the indigent, exercise 
of that right is dependent on the willingness of a local judge to order the 
expenditure of scarce local resources, and on a cumbersome case-by-case, 
expert-by-expert process for requesting funding. Any risk of failure of 
that case-by-case process to provide adequate expert services falls on 
the defendant, and courts have tended to apply Ake narrowly. 

That system comes nowhere close to providing the level of forensic 
sciences assistance that is needed, or that is available to the 
prosecution. 

In any case, the rendering of Ake changed the forensic realm in the United 
States dramatically by requiring the state to fund expert forensic analyses for 
indigent defendants. It increased the demand for independent forensic exper- 
tise of every relevant type, and directly acknowledged the legitimacy of private 
forensic practice as a necessary part of due process. Despite the majority of 
key historical figures in forensic criminology having already originated outside 
government employment, this was a major development because it enabled the 
number of private forensic practitioners, and private forensic labs, to increase 
beyond a select few. This reality was foreseen in Anderson and Winfree (1987) 
when they correctly recognized Ake as a "portent of things to come" (p. xx) 
with respect to the development of forensic criminology. 
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MODERN ARCHITECTS 

There are certain individuals whose work and publications over the past 30 
years have been of considerable architectural value to the continued existence 
of modern forensic criminology. They exist in pockets of multidisciplinary 
professional collaboration around the world, at universities and in private 
practice in the United States, Australia, the United Kingdom, and even South 
Africa. Some of these contemporary framers have had a tremendous impact 
on the authors of this text. This includes Dr. Paul Wilson, a professor of crimi- 
nology at Bond University on the Gold Coast, Australia; Dr. John I. Thornton, 
an emeritus professor of Forensic Science at the University of California at 
Berkeley; and Dr. Daniel Kennedy who was kind enough to provide a fore- 
word to this text. Their continued work and contribution bear mentioning for 
future generations. 



Dr. Daniel Kennedy, Emeritus 
Professor of Sociology and 
Criminal Justice, University of 
Detroit-Mercy. 



Dr. Daniel B. Kennedy 

Dr. Daniel Kennedy holds an MA. in Sociology, a Ph.D. in Educational 
Sociology, and is currently an emeritus professor of Sociology and Criminal 

Justice at the University of Detroit-Mercy. 
He began his career as a civilian crime ana- 
lyst with the Detroit Police Department in 
1966. Over the next decade, he also served 
as a counselor for the Federal Bureau of 
Prisons, as a probation officer in Detroit, 
and as a senior administrator of two police 
academies in southeastern Michigan. 

Dr. Kennedy has been a practicing forensic 
criminologist since the 1980s, and is fre- 
quently called to court to testify in cases 
involving state police agencies, munici- 
pal police departments, and county sher- 
iffs' departments. His testimony generally 
involves explaining the appropriate stan- 
dards of care for the use of deadly force, 
vehicle pursuits, emergency psychiatric eval- 
uations, prisoner health care, prevention 
of prisoner suicide, positional asphyxia/ 
excited delirium, and "suicide by cop. " Also, 
he evaluates lawsuits concerning premises' 
liability for negligent security in the pri- 
vate sector involving properties both in the 
United States and overseas. He specializes 
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in crime foreseeability issues, appropriate standards of care in the security 
industry, and analyses of the behavioral aspects of proximate causation. 

The authors regard Dr. Kennedy's most influential works to include the text- 
book Applied Sociology for Police (Kennedy and Kennedy 1972); and his extensive 
body of research publications on the subjects of criminal profiling, negligent 
security, and premises liability including "Premises Liability for Negligent 
Security" (Kennedy, 1993); "Role of the Criminologist in Negligent Security 
Cases" (Homant and Kennedy, 1996); "Problems with the Use of Criminal 
Profiling in Premises Security Litigation" (Homant and Kennedy, 1997); and 
"Psychological Aspects of Crime Scene Profiling: Validity Research" (Homant 
and Kennedy 1998). 

Dr. Kennedy's current research focus includes terrorist behavior and sleeper 
cells. 



Dr. John I. Thornton 

Dr. John I. Thornton holds a doctorate in Criminalistics, and is an emeritus 
professor of Forensic Science at the University of California at Berkeley. In a 
career that has spanned more than 45 years, he has authored more than 185 
publications in the areas related to forensic science, to include methods of evi- 
dence analysis and interpretation, crime reconstruction, and professional eth- 
ics. He has also examined more than 800 homicide cases and testifed in court 
as an expert on more than several hundred occasions. 

Dr. Thornton was a student of the late Dr. Paul Kirk, men- 
tioned previously. Upon Kirk's death, Thornton assisted with 
editing the completed manuscript for the second edition of 
Kirk's seminal text Crime Investigation (1974). He also worked 
in California at the Contra Costa Sheriffs Department crime 
lab for nine years as a criminalist, several more years as the 
supervising criminalist, and then for one year as laboratory 
director. Following that, he taught as a professor of forensic 
science at the University of California at Berkeley for 24 years. 

To the benefit of his profession, Dr. Thornton has served as 
president of the California Association of Criminalists, chair- 
man of the Criminalistics Section of the American Academy of 
Forensic Sciences, and chairman of the Ethics Committee of 
the California Association of Criminalists. 

The authors regard his most influential works to include "Uses 
and Abuses of Forensic Science" (Thornton, 1983); "Courts 
of Law v. Courts of Science: A Forensic Scientist's Reaction to 
Daubert" (Thornton, 1994); and "The General Assumptions 
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and Rationale of Forensic Identification" (Thornton, 1997). Among his most 
recent contributions to forensic criminology is an ethical canon for crime 
reconstructionists published in Chisum and Turvey (2007). 

Dr. Thornton is currently semiretired, working as an evidence specialist and 
crime scene investigator for the Napa County Sheriffs Department, just north 
of San Francisco. 



Dr. Paul Wilson, Professor 
of Humanities and Social 
Science, Bond University. 



Dr. Paul Wilson 

Professor Paul Wilson is a criminologist and forensic psychologist who 
describes himself as a "generalist" in terms of his academic work but has devel- 
oped an interest in recent years in forensic criminology issues. He has been 
Chairperson of Sociology at the University of Queensland, Foundation Dean 
of Humanities at the Queensland University of Technology, and Director of 
Research and Acting Director at the Australian Institute of Criminology. For 
eight years he was Dean of Humanities at Bond University and is currently 
Chair of Criminology at the same university. 

Professor Wilson has also held several appointments in North America. He 
has worked and lectured at the Battelle Crime and Justice Research Centre in 
Seattle (largely in the area of rape investigation), the University of California 
at Irvine (on risk assessment and medical negligence), and Simon Fraser 
University in Vancouver, Canada. During these appointments, he worked with 

prominent American criminologists Henry 
Pontell and Gil Geis and published arti- 
cles on medical fraud. In 1990 he spent six 
months as the Rutgers University Library 
Fellow in New Jersey, with Professor Ron 
Clarke working on situational crime pre- 
vention techniques, a program that led to 
Clarke and Wilson establishing a crime 
prevention unit within Australia's national 
telephone carrier. 

Professor Wilson has coauthored, edited, 
or written over 30 books, including The Two 
Faces of Deviance (cowritten with the interna- 
tionally acclaimed criminologist Professor 
John Braithwaite who was Wilson's first 
Ph.D. candidate, is renowned for his work 
on reintegrative shaming, and won the 
Stockholm prize for criminology in 2006). 
Wilson's Black Death White Hands was based 
on evidence he gave in a landmark Australian 
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case assessing the reasons why Aboriginal Australians had such a high rate of 
violence. The Other Side of Rape was another seminal work because it was the 
first detailed examination of unreported rape in Australia. His coedited text- 
book (with Professor Duncan Chappell) The Australian Criminal Justice System 
is now in its fifth edition, and together with Sydney Morning Herald journalist 
Malcolm Brown, he cowrote Justice and Nightmares, a book that assessed the fail- 
ures and successes of forensic science in major criminal cases in the Antipodes. 

Professor Wilson is especially interested in miscarriages of justice issues. His 
book Who Killed Leanne (with Graeme Crowley) pointed to the dangers of tun- 
nel vision in police investigations of murder cases and his recently published 
Five Drops of Blood (with Dianne Mclnnes) outlined the problems of convicting 
on DNA evidence alone. He currently teaches courses in miscarriages of justice 
and is working on several other cases, one of which is before the Queensland 
Court of Appeal for a record-breaking third time. 

As well as having prepared reports and given evidence in many criminal and 
civil proceedings, Professor Wilson has presented evidence in some major cases. 
These include the Kable case, the first major test in Australia of the right of gov- 
ernments to extend the time that prisoners serve in prison because of their 
propensity to commit future violence; a number of civil cases involving the 
right of criminological experts to give evidence in Australian courts in prem- 
ise liability actions; and several controversial cases relating to the acceptability 
and effects, if any, of bondage material, brothels, and adult book shops. He has 
also given evidence in Bali, Indonesia, in the case of Schapelle Corby, accused 
of smuggling drugs into the country, and is on the List of Expert Witnesses for 
the International Criminal Court in The Hague. 

Professor Wilson has recently published on the use, and misuse, of profiling 
in terrorism prevention and is currently researching, with others, the effects 
of unscrutinized and sometimes misleading forensic evidence presented in 
courts. He has also recently completed a study on the effectiveness of CCTV. 
In 2003 he was awarded the Order of Australia Medal for his contributions to 
criminology. 

Moving Forward 

Each of these authors has contributed mightily to the purposes of forensic crim- 
inology by virtue of casework, a commitment to higher education, and exten- 
sive publications in their respective areas of criminological interest. Students 
are encouraged to seek out the works of these authors, read them carefully, and 
keep them in their personal library for future reference. 

As forensic criminologists, we need to remember our roots. We need to remem- 
ber those came before us — their work, their words, and their purpose. We need 
to remember that while the practical aspects of criminology have fallen by the 
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wayside for many, it is a science that can be applied to real-life problems in 
real-life situations, especially where the law is concerned. But not lightly, and 
not carelessly. There are many players, and there are many rules. In the words 
of Marvin Wolfgang (1987, p. 34): 

The litigation process has a different set of operating procedures than 
does scientific inguiry. Scientific evidence is judged within the context 
of legal rules of evidence, especially doctrines of constitutionality, 
that do not always coincide with the rubrics of science in the manner 
in which they order knowledge of empirical reality. . . . The preceptors 
of science must be alerted to their own fallibilities and be prepared 
to accept challenges outside their disciplines by others trained in the 
parameters of law, the adeguacy of logic, and the rigors of reasoning. 

The remainder of this text will be dedicated to educating criminology students 
and the forensic criminologist practitioners in the nature of forensic criminol- 
ogy, the kinds of examinations performed, the types of professionals involved, 
and the rule of law that governs their work such that they will meet these chal- 
lenges successfully. 

SUMMARY 

Forensic criminology is the scientific study of crime and criminals for the pur- 
poses of addressing investigative and legal questions. This chapter reviewed 
how this type of criminology was developed from the broader applied crimi- 
nology and how it differs from police science. What a science is, what scientific 
knowledge is, and the importance of the scientific method were discussed at 
length. It was further noted that the single distinguishing feature of forensic 
criminologists, with respect to any other type of criminologist, is the expecta- 
tion that their findings will be submitted as evidence within the context of a 
formal investigation or legal proceeding. 

The four major branches of the criminal justice system were discussed at 
length, including law enforcement, forensic services, judiciary, and corrections. It 
was further noted that the boundaries of criminology, as a field, are broadly 
and poorly drawn. The vast and various subdisciplines of criminology were 
discussed in an attempt to illustrate this broadness and to outline these bound- 
aries for more informed study. 

The history and origins of forensic criminology were discussed, with spe- 
cific mention of the major contributors: Dr. Hans Gross, Dr. Edmond Locard, 
August Vollmer, Edward Heinrich, Dr. Paul Kirk, and Dr. Marvin Wolfgang. The 
importance of, and difference between, generalists and specialists in forensic 
criminology was also outlined in detail, and it was explained that the specialist 
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is highly proficient and informed regarding a very restricted area of practice, 
while the generalist has a broad spectrum of knowledge from multiple areas of 
study and has multiple areas of expertise. 

Finally, the importance of precedent-setting cases in the United States was dis- 
cussed, including Ake v. Oklahoma, where it was recognized that every indi- 
vidual has the right to independent forensic expertise. It was noted that this 
is particularly important to forensic criminologists because without such rul- 
ings the checks and balances presented in other fields for peer review are not 
present, and the system cannot function fairly. As mentioned, these cases have 
opened the door for many independent forensic criminologists to make sub- 
stantial contributions to various areas of forensic criminology, allowing for the 
continued existence of this field. 

Review Questions 

1. For a discipline to fall under the banner of criminology it must be . 

2. Name the three elements involved in the definition of a science. 

3. T/F Those who work in laboratories are considered scientists, 

4. T/F In an adversarial system, the defense must prove innocence. 

5. T/F Forensic services providers are most often employed privately. 

6. T/F There is no governing body for criminologists. 

7. Define and explain Locard's Exchange Principle as it is used today. 
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CHAPTER 2 



Anatomy of the Courtroom: A Legal 
Perspective 



Ben Ihle 



When the liberty of an individual may depend in part on physical 
evidence it is not unreasonable to ask that the expert witnesses who 
are called upon to testify either against the defendant, or on his 
behalf, know what they are doing. 

Dr. John Thornton in Kirk and Thornton (1974, pp. v-vi) 



KEY TERMS 



Adversarial System: A sytem of justice in which each side to a dispute 

puts arguments to an impartial and disinterested arbiter. 
Civil Trial: A trial in which a party seeks money or some other remedy that 

may arise due to the occurrence of events such as a contractual breach, a 

false advertisement, or an act of alleged negligence; a suit. 
Consultant Expert: One engaged by a party to litigation who provides 

advice and opinions behind the scenes. 
Criminal Trial: A type of trial that may arise from the commission of, 

and subseguent detection of, a crime or alleged crime. 
Discovery: The act of each party to litigation providing the other side with 

documents in their respective possession that relates to the claim, whether 

or not the documents tend to support the case of the side providing them. 
Expert Witness: A witness who gives evidence designed to assist the 

court based on the witness's specialized training, study, or experience. 
Hung Jury: The result (or more accurately, the lack of a result) of a trial 

whereby jurors become deadlocked in their deliberations; they are not 

unanimous. 
Inquisitorial System: A system of justice in with the judge does not sit as 

an independent arbiter but acts as an investigator in search of the truth. 
Jury: A group of people who decide the outcome of a case after being told 

as much of the law as they need to know to determine the facts of a case 

in dispute. 
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"Not Guilty" Verdict: The outcome of a jury which unanimously finds that 
the prosecution has failed to discharge its burden of proof. 

Scientific Method: A search for scientific truth through systematic 
observation and testing. 

Voir Dire: A trial within trial, reserved to be considered and determined 
by the trial judge only. 



The roles played by an expert forensic criminologist are wide and varied. 
From advising policy makers to aiding investigators, the forensic criminolo- 
gist may need to be many things to many people, depending on the task at 
hand. However, never are the stakes so high, nor the immediate ramifica- 
tions so dire, than when the expert is called to testify as to his or her opinion 
upon the trial of a person accused of a crime. It is in this arena where the 
product of the expert's craft (the evidence of the expert's professional opin- 
ion) may literally be the difference between another's freedom and incar- 
ceration. In some jurisdictions, it may be the difference between life and 
death. 

When the expert is giving evidence within a courtroom setting, his or her meth- 
ods and opinions are exposed to the highest level of scrutiny. The expert may 
be challenged as to the extent of his or her expertise, or forced to defend the 
validity of his or her chosen field of study against attacks that it is merely 
guesswork or irrelevant. The attack may not only extend to that of the expert's 
profession: salvos on his or her personal credibility may be launched with the 
expert forced to explain matters within his or her personal life, or historical 
indiscretions. 

It is for these reasons that experts must know not only what they are doing 
within their chosen field of expertise, but also when called as witnesses have 
some appreciation of their function and province as such. The level of pro- 
fessional self-awareness required can only come through an appreciation of 
the framework in which they are performing, the roles of others within that 
framework, and the use that can and will be made of the experts' evidence. 
By gleaning some understanding of what is required of experts and of where 
other experts routinely fail, it is hoped that the readers of this chapter will 
be better equipped to prepare themselves and hone their skills in this chal- 
lenging task. While it is one thing to know what one is doing within a pro- 
fessional office, laboratory, or classroom, it is quite another to adequately 
know what one is doing when being examined and cross-examined in a 
court of law. 
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ADVERSARIAL LITIGATION: SEARCH FOR TRUTH 
OR GLADIATORIAL ARENA? 

Any discussion of the role of the expert witness must necessarily be pared back 
to the stage upon which that witness is called to perform: the courtroom. Most 
courtrooms, whether operating under the adversarial or inquisitorial systems, 
have several features that are common. The judge(s) (and jury if there is one) 
will have a clearly delineated area, usually with a clear view of the witness box 
(or stand) from where the expert and other witnesses give their evidence. The 
parties to the proceeding will be allocated areas that will invariably face toward 
the judge(s) and also have clear line of sight to the witness box. 

The physical layout of the courtroom, though, is only one aspect of the setting. 
The most significant aspect of the setting is the historical and functional system 
under which the courtroom in question operates. In common law countries 
(such as the United States, Australia, and the United Kingdom), all criminal 
courts operate under the adversarial system. 1 In civil law jurisdictions (such 
as France and other mainland European countries), the inquisitorial system is 
favored. 

The Adversarial System 

Put simply, the adversarial system of litigation is one in which each side 
to a dispute puts arguments to an impartial and disinterested (as opposed 
to uninterested, one hopes) arbiter. The arbiter may be one who is asked to 
find facts, or decide on the law, or both, and come to a final decision about 
the dispute between the parties. The adversarial system has been applied and 
refined through precedent over centuries in several jurisdictions. It holds as 
its fundamental underpinning the philosophy that the best way to determine 
a dispute is for an independent adjudicator to hear and consider strong argu- 
ments on each side of the issue. It is for this reason that the adversarial system 
is often referred to as a contest or game between two (or more) sides with 
the judge(s) acting as umpire (Fairchild and Dammer, 2001, p. 140) deciding 
whether each side is playing by the rules. If the individual case being litigated 
does not involve a jury, then the judge(s) will also be required to determine 
the victor. 

Within the adversarial system, the parties advance their case through argument 
and by calling witnesses to give evidence that support and tend to advance 
their case. At the same time the parties may seek to attack or undermine their 
opponent's case by demonstrating that it is flawed, misconceived, or unbeliev- 
able (Ranson, 1996, p. 29). The system is adversarial not only by name, but 
also by nature: a contest between two opposing sides who aim to strike blows 
against the other to the advancement of their case. 



'As well as most civil law 
courts, with a few exceptions 
such as the coroner's court 
and some tribunals and 
commissions. 
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2 Save for exceptional examples 
where statute expressly 
removes such rights. 



Critical to the adversarial system of criminal litigation is the notion of proce- 
dural fairness (also known as natural justice), which provides that the accused 
person is to be afforded rights 2 such as: 

■ The right to silence; 

■ The right to counsel; 

■ The presumption of innocence; 

■ The right to know the allegations leveled against him or her; and 

■ The right to face his or her accusers. 

It is for these reasons that the adversarial system is said to afford the accused 
person in a criminal trial with the most advantages. The accused's counsel 
will attempt to use these advantages as both weapons and shield in the bat- 
tle against the prosecution. Where a dispute as to the application of these 
principles arises, the judge will be asked to determine the dispute on that 
issue. 

Consistent with the rights listed previously, the rules of evidence are signifi- 
cantly weighed in favor of the accused person in an adversarial trial. This is 
to ensure, as best as possible, that the accused receives a fair trial, determined 
on evidence that is reliable and relevant to the issue in dispute. However, the 
application of these rules can be of frustration to victims and prosecutors alike. 
Often cogent (and relevant) evidence is excluded because its admission would 
detrimentally impact on the fairness of the trial. Accordingly, a trial must be 
determined on the evidence presented within it, and that evidence only. The 
discourse between a barrister (counsel) and law lord (judge) in a now famous 
(or perhaps infamous) passage from an English case most poignantly demon- 
strates the extreme application of this tenet. Murphy (2002) in his tome on 
evidence recounts this exchange: 

A frustrated judge in an English adversarial court finally asked a 
barrister (counsel) after witnesses had produced conflicting accounts, 
"Am I never to hear the truth?" 

"No, my lord, merely the evidence" replied the counsel. 



The Inquisitorial System 

Civil law countries, such as most of those in mainland Europe, derive their 
inquisitorial system of justice from the most ancient traditions of justice. 
Stemming from the biblical times of King Solomon through Roman practices 
and the Napoleonic Code, inquisitorial judges do not sit as independent arbi- 
ters. Rather, judges act as a kind of "investigator" in search of the truth. They 
determine what evidence is to be taken into account in considering the dis- 
pute. The court calls witnesses on its own initiative and plays an active role in 
both the pretrial and trial processes. 
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Unlike the common law traditions of the adversarial process, the procedures 
and rules of evidence are much less rigorously applied in the inquisitorial sys- 
tem. As such, it is often said that the inquisitorial process arrives more read- 
ily at a finding of "truth," whereas the adversarial system merely results in the 
determination of a dispute upon the evidence presented. Perhaps for this rea- 
son a former U.S. Supreme Court Justice (Burger, 1968) made the following 
remark: 

If he were innocent, he would prefer to be tried by a civil law (i.e., 
Inquisitorial) court, but that if he were guilty, he would prefer to be 
tried by a common law (i.e., Adversarial) court. 



THE EXPERT'S ROLE IN THE PROCESS: 
AN ADVERSARIAL PERSPECTIVE 

An expert witness within the adversarial system will almost always be called by 
one side or another to the litigation. 3 In a criminal case this will involve the 
expert being called either by the prosecution or the defense, presumably to 
give evidence that is most favorable the side calling him or her. Accordingly, 
the expert witness needs to appreciate the audience to whom the evidence is 
to be presented. In criminal cases, this audience will most often be constituted 
by a jury. 

Juries in the Adversarial System 

In cases where a jury is involved, 4 the presiding judge is asked only to determine 
issues of law including admissibility of evidence and fairness to the accused. 
This may include the admissibility of the evidence from an expert witness. 

Practically, the role of arbiter (or "judge") is shared among the relevant umpires: 
the judge is the judge of the law, while the jury combined are the judges of the 
facts. To this end, the judge tells the jury as much law as they need to know to 
fulfill their task, determining the facts of the case in dispute. 

You will recall the brief discussion at the beginning of this chapter of the com- 
mon features of all courtrooms and the fact that the jury (if there is one) are 
positioned in an area that has "a clear view of the witness box (or stand) from 
where the expert and other witnesses give their evidence." The reason is that 
the jury's deliberations must be based exclusively upon the evidence, and the 
evidence in any given criminal case will be, by far and away, mostly constituted 
by what witnesses say in the witness box. In a jury trial it is exclusively the func- 
tion of the jury to determine what parts of the presented evidence they will 
rely on in determining the facts in dispute. In doing this the jury must consider 
the weight which they will attach to any individual piece of evidence, whether 



3 Some courts have the power 
to call their own experts 
either through their inherent 
jurisdiction or as provided for 
by statutory rules. However, 
these powers, where they exist, 
should, and are, exercised only 
in rare circumstances. 



4 Most criminal trials in common 
law countries are determined 
by juries; however, recent 
legislative amendments in 
some jurisdictions mean 
that issues as to criminal 
responsibility may be 
determined by a judge alone. 
These amendments represent 
a significant shift in historical 
adversarial processes and 
may be indicative of a more 
inquisitorial approach being 
taken by criminal courts 
traditionally operating under the 
adversarial system. 
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s Viva voce is a Latin term that 
means "by word of mouth." 



6 (1 953) SC 34 at 40. 



7 (1 990) 24 FCR 31 3 at 350-1 . 

Court comprising of Lockhart, 
Wilcox, and Gummow (later of 
the High Court) JJ. 



physical or given as viva voce 5 evidence from a witness. For this reason, the jury 
is often given "the best seat in the house" with a clear view of the witness box 
(also referred to as the witness stand) so they can assess the evidence being 
given by a witness and the manner in which it is given, including the witness's 
demeanor under cross-examination when challenged on his or her evidence. 

The Expert Witness's Role in the Adversarial System 

Distinct from the rules of admissibility lies the role of the expert witness in 
the courtroom setting. While the rules are well recorded and explained, the 
role is less well defined. It will vary on a case-by-case basis, but generally, the 
expert witness's role is "to assist the court" in its determination of the issues 
in dispute. 

A respected English judge, Lord President Cooper, laid down the following gen- 
eral formulation of the expert witness's role in his decision in Davie v Edinburgh 
Magistrates: 6 

[The duty of the expert is to] furnish the judge or jury with the 
necessary scientific criteria for testing the accuracy of their 
conclusions, so as to enable the judge or jury to form their own 
independent judgement by the application of these criteria to the facts 
proved in evidence. 

In isolation, the utility of this formulation is limited. For one, how does one 
adequately identify the relevant "necessary scientific criteria"? 

Helpfully, Eggleston (1983) argues that the expert's role may be satisfied by 
performance of four separate yet related functions: 

■ Generalizing from experience; 

■ Acting as librarian; 

■ Acting as statistician; and 

■ Acting as advocate. 

While this approach is not flawless, it was approved and adopted by the Full 
Federal Court of Australia in Arnotts Ltd v Trade Practices Commission. 7 

Generalizing from Experience 

Eggleston suggests that generalizations based on experience may be in the form 
of an assertion of fact or opinion. However, although the Federal Court has 
adopted this analysis, many noted authors in the area of expert evidence warn 
of the dangers of generalizing. Thornton (1997) argues that this type of asser- 
tion is based on inductive reasoning and merely results in a working assump- 
tion that may or may not be valid. Turvey (2002) states that inductive reasoning 
involves broad generalizations based on premises. However, while the premises 
themselves may be correct, the subsequent conclusion may be false. 
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The problems raised by inductive reasoning within the setting of a criminal 
trial are twofold: first, the conclusion if stated as a fact may actually be false; 
second, if the conclusion is stated as an opinion based on experience, often the 
premises are untestable. Therefore, the jury cannot assess the logic involved in 
drawing the conclusion, and the expert effectually usurps his or her own func- 
tion and remains unaccountable. Gross (1898, p. 106) grappled with this issue 
as early as the late 1800s when he stated, "[T]he problem is the examination of 
how inferences have been made by another and what value his inferences may 
have for our own conclusions. " 




Saferstein (2001), andTurvey 
(2002). 



The critics of inductive reasoning unanimously support its antithesis, deduc- 8 See, for example, Gross 
tion. 8 Deductive reasoning takes the given premises and logically follows them (1894), Ranson (1996) 
through to the conclusion. It involves critical thinking and may be evaluated 
by an objective assessor. Implicitly, if the premises are true, then so too must 
be the conclusion. This is the basis of the scientific method. 

The decreased potential for false conclusions based on true premises and the 
increased ability to evaluate the logic from which a deductive opinion results 
makes it more conducive to the role of the expert witness. By providing the 
jury with the ability to evaluate the reasoning of the expert, the witness may 
necessarily facilitate his or her role as expounded by Cooper LP. Moreover, 
as justice should be the ultimate aim of the court, the increased reliability of 
deduction lends itself more convincingly, and appropriately, to the process. 

Acting as Librarian 

One interpretation of Cooper LP's statement may be summarized thus: the role 
of the expert witness is to educate the triers of fact as to things beyond their 
ordinary knowledge. Due to the nature of the expert's training and experience, 
this knowledge may only be imparted by the expert "flagging" relevant litera- 
ture through his or her testimony. Sometimes, the expert may not know the 
answer from his or her own experience or study but may know, as he or she is 
adequately skilled in his or her art, which works of authority provide such an 
answer. In this instance, the expert is not generalizing or inductively reasoning. 
Rather, as suggested by Freckleton and Selby (2002), the expert is using his or 
her knowledge and skill to find the answer from the body of literature that pro- 
vides the framework for his or her field of expertise. 

One such example of this within a criminal law setting can be found in the case 
of R v Abadonv 1 where a scientist from the British Home Office gave evidence as 9 [1 983] 1 All E R 364. 
to the refractive index of glass found in a suspect's shoe. The glass was the same 
type as that found at the scene of the crime. Although the scientist was able 
to offer opinion as to the match, it was only through use of a table of refrac- 
tive index compiled by other scientists that he was able to highlight the low 
probability that the two samples of glass were unrelated. By effectively bringing 
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that table to the attention of the jury, the expert scientist fulfilled the role of 
librarian and the jury could ponder the fact as to whether the glass samples 
were from the same source. 

Acting as Statistician 

10 (1 988) 83 ALR 299. In Trade Practices Commission v Australian Meat Holdings Pty Ltd, w the Australian 

Federal Court held that sometimes the expert can only draw appropriate con- 
clusions from statistical methods applied to material from other sources. The 
significance of this process to criminal trials can be observed through expert 
evidence related to DNA typing. 

The very nature of some types of class evidence (e.g., hair and fiber) and indi- 
viduating evidence (e.g., DNA) lend themselves to interpretation only through 
statistical application. When offering an opinion based on these types of evi- 
dence, the expert, by necessity, must refer to frequency tables and offer an 
opinion based on statistics. Therefore, the expert's function to act as a statis- 
tician and statistics interpreter is appropriately defined. However, this argu- 
ably applies only when dealing with evidence that requires opinions to be 
expressed in accordance with probabilities. 

Acting as Advocate 

The expert's final role is to act as an advocate: not for a side, nor himself or her- 
slef, but for his or her opinion and methods (Eggleston, 1983; Freckleton and 
"Also see Clark v Ryan (1 960) Selby, 2002). " Eggleston (1983, p. 154) identifies that, in performance of this 
function, problems may arise due to the assumptions on which the expert may 
be basing his opinion. However, 
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If he makes his assumptions clear, there is no objection to his 
arguing what the consequences of accepting those arguments 
should be; but he is not to do the jury's fact finding for it, where 
this depends on accepting one or other set of contradictory 
witnesses. 

In essence, Eggleston opines that where there is any contradictory evidence to 
the expert's opinion, if the expert has adequately fulfilled his or her other func- 
tions, then he or she may rightly advocate his or her opinion. 

It is interesting to note that Eggleston stresses the necessity for the expert 
to "make his assumptions" clear when he earlier states that the expert is to 
generalize from experience [see above]. Presumably, if the expert general- 
izes from experience without specifically identifying what those experiences 
are, then he or she undermines his or her ability to advocate for his or her 
opinion. Otherwise, the most dangerous situation arises: where the expert 
can advocate an opinion based on untestable premises and effectively, if not 
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literally, decide the issue for the judge and/or jury. This may even in the face 
of contradictory evidence, be highly persuasive to a jury and decide the out- 
come of the trial. 

Science in the Courtroom: The Glove Doesn't Fit 
the Hand 

Any discussion of expert evidence within the adversarial system would be defi- 
cient if it failed to identify the most common impasse between the role of the 
expert as a witness and the role of the expert as practitioner. Due, at least in 
part, to the rules which govern the reception of expert evidence in a courtroom, 
commonly forensic experts abound from scientific fields or, at the very least, 
fields which are founded on the scientific method. The scientific method, at 
its core, is derived from a search for scientific truth, through systematic obser- 
vation and testing. However, adversarial courts are less about truth than they 
are about proof. The level of precision which can, and is, applied in a court- 
room must be less than that applied in science: while science may be founded 
on facts and figures, the court process is founded on evidence and proof. The 
latter are, without doubt, less concrete concepts than the former. 

The expert must always be mindful of the different respective bases of sci- 
ence and the courtroom when his or her work has a forensic aspect to it. 
The expert is asked, when called into the witness box, to measure his or her 
methods and conclusions by a different ruler to that which he or she is used 
to. "Scientific probability" is a different thing to "beyond reasonable doubt," 
and any attempt to correlate the two will almost certainly lead to concep- 
tual, if not legal, error. Therefore, the expert must be cognizant of these diver- 
gences, and instead of trying to tailor his or her opinion to fit within the legal 
framework, remain faithful to his or her endeavor. Failure to do so leaves the 
expert vulnerable to misstatements and his or her evidence to misinterpreta- 
tion. This devalues the expert's role and ultimately only confuses the court 
(however constituted). 



AUSTRALIAN CRIMINAL PROCEDURE: AN 
OVERVIEW FOR EXPERTS 

The foundation for any litigation is laid upon the happening of a certain event. 
For a criminal trial, that event is the commission and subsequent detection of 
a crime, or alleged crime, as the case may be. A dispute which gives rise to a civil 
trial may arise due the occurrence of event such as a contractual breach, a false 
advertisement, or an act of alleged negligence. It may also arise due to the per- 
ception that something actionable will occur in the future, so the court process 
is invoked to stop that occurrence from happening. 
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While the forensic criminologist's utility in the criminal trial procedure is self- 
evident, the role of such an expert in the civil arena may not be so readily appar- 
ent. However, depending on the subject matter of the civil litigation (also known 
as a suit) an expert forensic criminologist may be of assistance in not only giving 
relevant expert testimony, such evidence may ultimately be invaluable to the 
court in determining the dispute. An appreciation of the steps involved in, and 
related to, both criminal and civil litigation should enlighten. 



^Generally prosecutions are 
brought by the police or the 
Director of Public Prosecutions 
representing the Crown (i.e., 
State or Commonwealth). 
However this does not mean that 
a private individual cannot bring 
a private criminal prosecution, 
though this is rarely done. In the 
state of Victoria, the Director of 
Public Prosecutions has the right 
to "take over" the prosecution 
of any individual under state 
legislation, whether or not that 
prosecution was commenced 
by the DPP or on his or her 
behalf: s 22 (1)(ii) of the Public 
Prosecutions Act (Vic) 1994. 

13 See, for example, Victoria 
where the procedure is 
regulated by the Magistrates' 
Court Act 1989 (Vic). Also note 
that due to policy reasons, some 
state legislatures have placed a 
ban on the cross-examination 
of child sex complainants 
at committal, limiting the 
defendant's right to cross- 
examine his or her accuser to 
the ultimate trial. Even then the 
cross-examination may only 
be permitted to be done via 
video-link and done at some 
prearranged time when the jury 
are not present, with the video 
of the cross-examination played 
to them sometime later. 



Criminal Procedure 
The Filing of Charges 

In Australia, criminal litigation begins with the filing of charges, usually by 
some prosecuting authority appointed by the government to enforce the crimi- 
nal law. 12 Depending on the subject matter and legal source of the charge, the 
authority will be the police or some other regulatory body (for example, the 
Australian Securities and Investment Commission). The charges are filed, usu- 
ally after the investigation (or at least the vast majority of the investigation) 
has been completed by the relevant authority. Often, prior to the filing of the 
charges, the suspect is interviewed by police, and the nature of the allegations 
is put to him or her. Commonly, the interview is electronically recorded, either 
in audio and sometimes in video. 

Upon the filing of the charges, the Suspect becomes the Defendant, and the 
adversarial process begins with the prosecution formally leveling the allega- 
tions against the Defendant. The case then typically proceeds through a num- 
ber of preliminary or "interlocutory" steps whereby the prosecution concludes 
its investigation against the Defendant and provides copies of the witness state- 
ments and access to the physical exhibits (or copies if such can be provided) 
of the physical exhibits that it intends to rely on in proving its case against the 
Defendant. 

Committal Hearing 

After the Defendant has had the opportunity of considering the prosecution's 
evidence, he or she is afforded the opportunity of testing the evidence of wit- 
nesses, by cross-examination. For serious offenses (referred to as indictable 
offenses), the Defendant can do this first in the absence of the jury at a prelimi- 
nary hearing, often referred to as a committal. While some Australian jurisdic- 
tions have done away with committal hearings altogether, other states have 
permitted them, but only where the Defendant shows why the cross-examina- 
tion of specific witnesses is relevant and justified. 13 

The committal hearing is the first opportunity for the Defendant to hear and 
see the witnesses who are to give evidence against him or her. It also gives the 
Defendant the opportunity to test, through cross-examination (usually by his 
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or her counsel), the witnesses' evidence and the consistency of their account. 
Cross-examination is the tool that lawyers use to test a witness's evidence. 
It may be designed to illicit the truth or reveal a lie or show that, while the 
witness may be truthful, he or she is otherwise unreliable. At committal, the 
cross-examination is either aimed at having the charges dismissed or laying a 
foundation so that cross-examination of the witness at the later trial may be 
more successful, or even devastate the prosecution case. 

There is no jury at committal. 14 The hearing is presided over by an appointed 
official, usually a magistrate (a judicial officer), exercising administrative 
rather than judicial power. 15 At the conclusion of the committal hearing, the 
magistrate is required to consider whether the prosecution's evidence is of suf- 
ficient weight to put the defendant on trial for any indictable (serious) offense, 
whether charged with that offense or not. 16 

The Trial 

Should a Defendant be committed for trial, then the matter is transferred to 
a court of higher jurisdiction; the level of the court will be dependent on the 
nature of the charges on which he or she was committed. In all Australian 
states, homicide offenses are ultimately tried in the state Supreme Courts, 
whereas most other indictable offenses are heard and determined in the 
District Court (all states save Victoria) or County Court (Victoria only). 

Unlike a committal, in all jurisdictions, a Defendant (now referred to as an 
Accused following committal) is entitled to cross-examine witnesses called by 
the prosecution. Unlike the committal procedure in some states which require 
the court's permission for cross-examination, fundamental to the adversarial 
principles of procedural fairness, the Accused can (usually via his or her coun- 
sel) fully engage in the adversarial process and "attack" either the credit or cred- 
ibility of the witnesses. As discussed, at trial, this is usually done before a judge 
and jury: the judge being the judge of the law and the jury being the judges of 
the facts. 

The trial is also the opportunity for the Accused to call witnesses (although this 
can be done at committal, it is extremely rare for a Defendant to call witnesses 
or give evidence at committal). However, just as the Accused has the right to 
cross-examine the prosecution witnesses, so too the prosecution may cross- 
examine witnesses called by the Accused upon his or her trial (including the 
Accused should he or she elect to give evidence). 

A trial begins with opening remarks from the prosecutor where the evidence to 
be called is outlined. Often the defense counsel will then advise the jury of the 
areas of dispute, thereby focusing the jury's attention on the evidence that is to 
be contentious. Following the opening remarks, the prosecutor calls witnesses, 
who in turn may be cross-examined by the defense counsel (and re-examined 



"Although preliminary hearing 
by grand jury is still available in 
some states, see, for example, 
s 354 of the Crimes Act 1958 
(Vic), 

15 This means that it is not 
appealable by courts within the 
usual court hierarchy but may, 
however, be reviewable by a 
court of inherent (or statutory) 
jurisdiction as if decision were 
one of a government official 
exercising power on behalf of 
the executive. 

16 See for example, 
Queensland — Justices Act 
1886, s 108; Tasmania— 
Justices Acf\959,$s6\ &62. 




CHAPTER 2 Anatomy of the Courtroom: A Legal Perspective 



by the prosecutor to clarify his or her evidence if necessary). After the prosecu- 
tion has called all of its witnesses, the prosecution case is formally closed. It is 
at this juncture that the Accused gives evidence, if he or she so chooses. Other 
defense witnesses then follow (if they are to be called), and the process of 
cross-examination and re-examination occurs, but this time with the prosecu- 
tor cross-examining and the defense counsel re-examining. 

When all the evidence is heard, the parties then give their closing remarks, 
the prosecutor usually going before defense counsel. During closing remarks 
the parties may engage in argument before the jury and make submissions to 
the jury as to which evidence they should accept, which evidence they should 
reject, and why. Both prosecutor and defense counsel may argue that certain 
evidence should apply to the issues in dispute in a way which advances their 
case. To this end, the closing argument is the opportunity for the lawyers to 
implore the jury to accept their interpretation of all the evidence and their 
rationalization of its meaning to the case. 

Before the jury consider their verdict, the judge provides them with directions 
as to the law which they need to apply in reaching their decision. The judge will 
identify those matters of which they need to be satisfied before they may con- 
vict the Accused and the standard to which they need to be satisfied: beyond 
reasonable doubt. The judge will tell them how they may use certain types of 
evidence and, equally, how they may not use other types of evidence. What the 
judge tells the jury about the law is binding upon them. Unlike the prosecu- 
tor and defense counsel's closing arguments, the jury are not free to accept or 
reject what the judge tells them about the law. The jury cannot place less or 
more weight on the judge's direction of law, as they may do with parts of the 
evidence. The judge is the judge of the law, and the jury are bound by what he 
or she says about it. 

The judge may, if he or she thinks it necessary, make some comment on the evi- 
dence or on some argument put to the jury by the lawyers. Unlike the judge's 
direction on the law, in these matters the jury are free to accept or reject the 
judge's comments on the evidence or argument just as they are free to accept 
or reject the lawyers' arguments made. 



"Although provision is made 
in some jurisdictions for a 
"majority verdict" of 1 1 of 
the 1 2 jurors to be returned 
after a lengthy dead-locked 
deliberation with respect to 
certain offenses. 



The Verdict 

Armed with law they require to arrive at a decision, the evidence presented and 
arguments of the prosecutor and defense counsel ringing in their ears, the jury then 
retire to deliberate and consider their verdict. The verdict must be unanimous: 17 
either all 12 are satisfied that the prosecution has proved the guilt of the Accused 
beyond reasonable doubt or they are not. It is significant to note at this stage that a 
verdict of "not guilty" (see "not guilty" verdict) is technically more akin to the phrase 
"not proven beyond reasonable doubt" rather than that of "innocent." 
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Should a jury be unable to reach a unanimous verdict, then by the stalemate 
the jury are said to be "hung" (see hung jury in key terms list). The jury is then 
discharged and the trial is run again before another jury. 

Should the jury unanimously find that the prosecution has failed to discharge 
its burden of proof, then the verdict will properly be one of "not guilty. " The 
Accused is then set free. Generally, the Accused's acquittal cannot be appealed 
by the prosecution, nor can he or she be tried again for the same charges nor 
for charges arising from the same set of circumstances. 18 

Sentencing Phase 

Upon a finding of guilt (which may be achieved at any stage of the process 
by the Defendant/ Accused pleading guilty to the offense or offenses), the jury 
is discharged and the matter falls to the consideration of a judge alone. The 
Accused again takes on another label, that of the Prisoner. That is so even if the 
Accused is not ultimately sentenced to imprisonment. 

At this stage, the proceedings enter into the sentencing (also known as plea) 
phase whereby evidence is led and argument is made on the Prisoner's behalf 
with the aim of mitigating the sentence. Often the prosecution will also lead 
evidence, beyond that which was led at the trial to establish the effect of the 
Prisoner's crime and otherwise to counter the evidence and arguments led on 
behalf of the Prisoner. Finally, after considering the facts and circumstances of 
the Prisoner's offending and matters personal to the offender, the judge will 
pass sentence. Sentences in Australia can range from a finding of guilt without 
further order to life imprisonment. 

Bail Application 

When a Suspect is first charged, he or she may be remanded into custody pend- 
ing the outcome of the matter. Whether or not this occurs will be dependent 
on the nature of the charges filed, the circumstances of the alleged offending, 
and matters personal to the specific Defendant, such as the risks posed of: 

■ Fleeing the jurisdiction while awaiting trial; 

■ Failing to appear at court when required; or 

■ Offending further. 

An application for bail can be brought at any time prior to the conclusion of 
the trial and, in some circumstances, between the jury's guilty verdict and the 
conclusion of the sentencing phase. The application is usually brought in the 
court through which the case is, at that time, proceeding. However, a court of 
inherent jurisdiction in any state (i.e., Supreme Court) may hear and deter- 
mine a bail application at any time (even pending appeal). 

A bail application usually involves the court receiving evidence, either viva 
voce, or in the form of an affidavit. 19 Upon that evidence (although the laws of 



'"The rule against double 
jeopardy applies in practice 
to prohibit both prosecution 
appeals against an accused's 
acquittal and the retrying of 
an accused. However, this 
rule is not as concrete as it 
once was, and some common 
law jurisdictions, both within 
Australia and outside Australia, 
have done away with the 
rule by enacting statutory 
exceptions to the rule; for 
example, in New South Wales, 
see Part 8 of the Crimes 
(Appeal and Review) Act 2001 



,9 Sometimes the first 
application for bail is made 
before a bail justice out of 
hours. This is not an example 
of a court process but rather 
the exercise of power conferred 
expressly by statute. 
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evidence do not strictly apply to an application for bail), the court will deter- 
mine whether the Defendant/ Accused/Prisoner is to be granted bail or whether 
he or she represents an unacceptable risk. 

Voir Dire 

Another procedure which may occur during the running of the trial is that of 
the voir dire (pronounced vwaah — deer). Avoir dire is a trial within a trial and is 
reserved to be considered and determined by the trial judge only. The purpose 
of a voir dire is to consider a legal point which must be decided prior to the 
considerations of the jury. Often the admissibility of expert evidence is deter- 
mined by a judge on a voir dire. 

The conduct of a voir dire will be dependent on the subject matter being con- 
sidered in the voir dire and the way in which the trial judge seeks for it to be 
conducted. It may involve the reception of evidence and cross-examination of 
witnesses. Alternatively it may involve only legal argument as to an interpreta- 
tion of law. 



20 The court will be determined 
by reference to, among other 
things, the nature of the 
remedy (including the amount 
of any monies claimed), the 
subject matter of the litigation, 
and the law under which the 
suit is brought. 



Civil Procedure 

Civil litigation is commenced by a party (the plaintiff or applicant) filing initi- 
ating documentation in the court in which he or she wishes to sue. 20 Depending 
on the court and subject matter of the suit, this documentation may be an orig- 
inating motion, a summons, or a writ. 

The natures of civil proceedings vary broadly depending on the claim being 
brought. However, in common law jurisdictions, the parties are expected to 
clearly identify the facts, acts, matters and things which they say, if proved, 
will make out their claim (or defense to the claim). Moreover, the parties are 
expected to provide the other side with documents in their respective posses- 
sion that relate to the issues in the claim, whether they support their case or 
not. This is referred to as discovery and is fundamental to notions of procedural 
fairness. 

Also fundamental to the principles of procedural fairness is the right to repre- 
sentation (and all that brings). For this reason the law recognizes that a party 
is not required to "discover" documents (or any communication) that are pro- 
tected by "legal professional privilege." This is a wide and complex area of law; 
however, for the purposes of this work, the relevant test can be seen as thus: Is 
the dominant purpose of the documents generation either (Heydon, 2004): 

1. To enable that party to obtain, or in the receiving by that party of, legal 
advice; or 

2. With reference to litigation that is occurring, or at the time of the docu- 
ments' creation, was anticipated. 



Australian Criminal Procedure: An Overveiw For Experts 



The law of legal professional privilege also protects from the duty of discovery 
communications (and documents) to third parties, such as experts, engaged by 
the party as long as they fall into category (2) above. This has a direct applica- 
tion to the practice of the expert witness and will be discussed further later. 

A civil suit, like a criminal case, usually involves two distinct considerations. 
However, unlike a criminal case, where the liability and penalty phases are 
run consecutively, in a civil case the issues are often run concurrently. The first 
is the question of liability; that is, is the defendant legally responsible to the 
plaintiff for the claim brought? The second is the question of quantum: how 
much does that legal responsibility amount to in terms of money? A civil suit 
may be fought on either or both of these bases, and each consideration is gov- 
erned by its own laws and precedents. 

Common law jurisdictions provide that some civil cases may be determined, 
at least on the question of liability, by juries. Depending on the subject mat- 
ter, juries may be asked to determine the question of quantum. In the United 
States, juries are used much more widely than in Australia when it comes to 
civil cases both on issues of liability and quantum. The nature of the claim, 
and often the election of the parties, will determine whether a jury will deter- 
mine a civil case in Australia. If a claim is to be considered without a jury, then 
the judge is the judge of both law and fact. 

The Forensic Criminologist's Involvement 
Criminal Cases 

It is conceivable that an expert forensic criminologist may be involved in each 
and every step of the criminal process, both before the filing of the charges and 
after. In this sense, broadly speaking, the role of the forensic criminologist can be 
delineated into two categories. Either the forensic criminologist is employed to: 

■ Assist in the investigation or preparation of the matter for trial 
(investigative role); or 

■ Assist in the trial (evidential role). 

Investigating authorities may call on the forensic criminologist to assist in 
understanding evidence and offender behavior with a view to identifying a 
suspect pool and arresting a Suspect. Similarly, the defense may engage an 
expert criminologist during the early stages of a matter to assist the legal team 
to understand the evidence or to conduct other investigations, which may 
ultimately assist the Defendant in challenging the case brought against him 
or her. 

Prosecuting authorities and defense alike may later call on the forensic crimi- 
nologist to testify as an expert witness. Such testimony may be given at the 
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trial, voir dire, bail application, or sentencing phase, depending on the subject 
matter of the evidence and the utility sought to be made of it. When called as an 
expert witness, the criminologist is afforded the opportunity to explain to the 
court what meaning, in that expert's opinion, can be made of certain evidence. 
Whether the forensic criminologist engaged to perform the investigative role is 
called to give expert testimony upon a trial will depend largely on whether the 
opinion furnished upon the investigation is supportive of an argument being 
put forward by a particular side and is of a sufficiently probative value to justify 
its reception in a court. Therefore, the roles played by the forensic criminolo- 
gist in the criminal process will depend not only on the timing of his or her 
engagement, but also on the practical and evidential utility of that opinion. 

The regularity of experts' appearances in any criminal jurisdiction is largely a 
function of the funds made available for the defense and prosecution to engage 
experts. In this author's experience (practicing in several Australia federal and 
state jurisdictions, both in the role of prosecutor and defense counsel, as well 
as in international tribunals), the funds available to prosecuting authorities for 
engaging experts is far in excess of those available to the defense (whether pri- 
vately or publicly funded). Accordingly, often courts receive expert testimony 
called by prosecutors, and it is for the defense to challenge that evidence with- 
out the benefit of an expert either as witness or consultant. This puts an incred- 
ibly heavy burden on the defense counsel, who is forced to challenge the bases 
or reasoning employed by the expert in formulating his or her opinion. 

This author has often observed defense counsel concede the expert's evidence 
or try to diminish its value before the jury by suggesting alternative hypotheses 
and putting to the expert that those alternatives cannot be excluded. A careful 
expert will usually agree that reasonable alternative hypotheses put in cross- 
examination cannot be excluded and may, in doing so, destabilize the jury's 
confidence in his or her evidence. However, a conscientious expert will often 
qualify his or her response to these alternative hypotheses by explaining why 
he or she has excluded them and why his or her opinion should be preferred. 
Rash responses will come undone and may further weaken the jury's faith in 
the expert. But, a well-thought-out, measured response can bolster the expert's 
credibility and add significant weight to his or her opinion. 

Other ways in which expert witnesses' evidence may be countered is to chal- 
lenge the assumptions or evidence on which the opinion is based. In a recent 
case in which this author was involved, the cause of a serious injury was in dis- 
pute (the accused was alleged to have caused serious brain damage to a person 
by an assault). An expert was called by the prosecution to testify as to the likely 
physiological cause of the brain damage, such being the application of pressure 
to the carotid artery by a headlock. After several hours of cross-examination, the 
expert witness had excluded several other innocent hypotheses for the cause of 
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the brain damage. He excluded these hypotheses all based on the timing of the 
alleged victim's display of symptoms: all eyewitnesses claimed that the victim 
collapsed and was mute immediately upon being released from the headlock. 
Following the cross-examination of the expert, closed circuit security footage 
was discovered which showed that the eyewitnesses' recollections were, in fact, 
wrong; the alleged victim was shown to be walking unaided and talking in 
the minutes following his being released from the headlock. Accordingly, the 
expert's opinion was based on false premises and his ultimate conclusion as to 
the cause of the brain damage was shown to be incorrect. 

Civil Cases 

Either party to civil litigation may have cause (and sufficient funds) to engage 
a forensic criminologist. The role to be played by the expert may be investiga- 
tive or evidential (or both). The role may involve assisting the lawyers in fram- 
ing the claim (or defense as the case may be) or in providing expert testimony 
going to the issues of liability and/or quantum. 

Consultant Experts 

A most important role that the expert forensic criminologist can play in both 
criminal and civil cases is that of the consultant. A consultant expert is one 
engaged by a party to litigation who provides advice and opinions behind the 
scenes. The consultant is not called by the party engaging him or her, but rather 
assists the lawyers in the presentation of their client's case. The consultant 
expert may be engaged to advise the lawyers on understanding the evidence of 
the other side's expert, or in devising a line of cross-examination designed to 
show flaws in that expert's evidence, reasoning, or methods. 

Privilege and Waiver 

Legal professional privilege (see earlier) protects communications between the 
expert and the side that has engaged him or her, whether in an investigative 
role or evidential Role. The reason is that, in all areas discussed previously, the 
communications between the expert and the side engaging him or her would 
fall under category (2) discussed earlier: the expert has been engaged (and pre- 
sumably communications are made) either with reference to litigation that, at 
the time of the engagement (and communication), is occurring, or is antici- 
pated. That is not the end of it, however. 

Privilege is a legal right, and as such can be waived, either expressly or by the 
conduct of the person who enjoys the privilege (in this case, the client). The 
circumstances in which a waiver might occur are varied and contentious; how- 
ever, distilled down to its simplest form, waiver occurs when the client acts 
inconsistently with the maintenance of the confidentiality protected by the 
privilege (Freckleton and Selby, 2002). 
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21 For example, in Victoria, see 
s 9 of the Crime (Criminal 
Trials) Act 1999 (Vic). 



As it relates to the practice of expert witnesses, and communications passing 
between them and one party to the litigation (including that party's lawyers), 
privilege is most often waived knowingly and voluntarily. The reason is that 
the expert engaged has communicated something to that party, usually in the 
form of an expert report that the party seeks to rely upon. 

Most Australian civil jurisdictions have rules of practice that preclude the call- 
ing of an expert witness unless the party seeking to call the expert provides the 
other side with a report of that expert's witness in advance. In criminal matters, 
in line with principles of procedural fairness, the prosecution is obliged to dis- 
close all expert material, whether helpful or detrimental to their case, assem- 
bled in the course of the investigation (Freckleton and Selby, 2002), whether or 
not it is intended that the evidence will be relied on at the trial. Depending on 
the jurisdiction, should the Defendant intend to call an expert witness upon 
his or her trial, advanced disclosure as to the expected evidence of that witness 
is required in the form of an expert report. 21 

Whether discovery of an expert's report is mandated by statute or the rules 
of court or simply by the willful calling of an expert as a witness, a party 
will waive the protection of privilege. The waiver, however, will not neces- 
sarily apply to all communications between that expert and the side call- 
ing him or her. The extent is determined on a case-by-case basis. As a rule 
of thumb, though, all communications forming the foundation (or part of 
the foundation) of the expert's opinion are waived when the contents of 
the opinion are waived. These communications may include letters pass- 
ing between the expert and the party, the expert's notes, or earlier drafts of 
the expert's report or letters of opinion. The significance of waiver for the 
forensic expert is clear: any communication forming the part of the foun- 
dation of the opinion will be waived when privilege over that opinion is 
waived. 



GENERAL PROBLEMS WITH EXPERT EVIDENCE: 
FALLING ON DEAF EARS? 

Freckleton, Reddy, and Selby (1999, 2001) conducted two national surveys for 
the Australian Institute of Judicial Administration which required members of 
the judiciary, both judges and magistrates, at all levels to state their opinions 
on expert evidence. The results of these surveys were published in two separate 
reports, one covering magistrates' responses and the other covering the judges'. 
Through this survey, Freckleton et al. attempted to identify recurring problems 
presented by expert evidence. 

The surveys were presented to 478 judges and magistrates across all Australian 
jurisdictions. Of the 478 survey candidates, only 244 (51.5%) responded by 
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completing the survey. Therefore, although the results may be skewed by the 
reluctance on the part of some to participate, a response and sample size of 
51.5% still provides a sound basis for statistical reliability. 

Identified Problems 

Several specific problems were identified. However, analyses of the majority of 
response highlighted endemic problems. 

Complexity 

Given the nature of expert evidence and the rule that requires the evidence of 
an expert to be beyond the experience and knowledge of the judge or jury, it 
is often quite complex. Identifying this potential problem, Freckelton focused 
much of his study on the difficulties in comprehending the evidence of 
experts. Of the Magistrates who responded, 52.28% stated that they had expe- 
rienced difficulty in comprehending the evidence of expert. Similarly, 46.81% 
of responding judges indicated that they too had difficulty in this area. The 
greatest reason suggested by all respondents was the complex nature of the 
evidence. 

Of all those who had responded positively to experiencing difficulty in com- 
prehending the evidence of experts, 96% indicated that they occasionally 
had difficulty in this area, with 4% stating that this occurred frequently. The 
problem areas identified and ranked in order of complexity by the respon- 
dents were: 

■ Psychiatric evidence; 

■ Psychological evidence; and 

■ Scientific evidence. 

Alarmingly, with respect to criminal trials, these are the areas that most often 
require expert opinion. 

The obvious concern in this respect is the jurors' comprehension of the evidence, 
especially in criminal trials where an individual's liberty may be in the balance. 
If the judges and magistrates are unable to understand the evidence, and this is 
the type of evidence they are exposed to daily, then how can the jury be expected 
to comprehend, evaluate, and form their own view of the evidence? 

The studies revealed that problems in comprehending the complex evidence 
of experts stemmed from the confusing and convoluted language used and 
the failure of experts to explain the bases of their opinions. Of greater concern 
though was the indication that poor examination in chief and cross-examina- 
tion by counsel was most often a significant factor in confusing the court. This 
raises the issue of the role and responsibilities of the advocate where expert 
evidence is called (discussed later). 





•m CHAPTER 2 Anatomy of the Courtroom: A Legal Perspective 



Field of Expertise 

Around three-quarters (77.3%) of respondents indicated that experts occasion- 
ally stray out of their area of expertise and offer opinions which are beyond 
their capacities to make. It is concerning to further note that more than one- 
tenth (11 .4%) of respondents were of the opinion that this occurred frequently. 
This suggests that there is a large amount of "opinion" evidence which is being 
heard in court that affronts the rules of evidence. The consequence of this is 
that a virtual nonexpert is purporting to give an "informed and helpful" opin- 
ion in an area which exceeds his or her field of expertise. 

Bias 

Due to the nature of our adversarial system of justice and the way in which 
experts are called by one side or another and not the court, it is implicit that 
the parties and their lawyers will call only experts who support their case. 
Moreover, it is the parties who decide (obviously limited by financial con- 
straints and the rules of court) how many experts will be used, on what issues 
they will be called to testify, and the timing of disclosure of the experts' evi- 
dence. This inevitably may result in bias on the part of the experts. 

The role of the expert includes acing as an advocate, not for a side, but that 
22 See Clark v Ryan (1960) 103 side's opinion. 22 However, economic ties between an expert and the lawyers 
CLR 486. who frequently call him or her the expert may result in the expert ceasing to act 

as an advocate of his or her opinion. The expert may then veer into the realm 
of becoming a witness for hire. This encourages, even if subconsciously, the 
expert to overassert his or her opinion, wander into areas beyond his or her 
expertise, and sometimes totally undermine his or her professional standards 
and procedures. 

In a criminal case in which this author recently appeared, two "independent" 
experts gave evidence for different sides, each giving evidence about the way 
in which a complicated piece of machinery worked, and their opinions on 
whether such worked properly on a day in question. At the conclusion of both 
experts' evidence, the magistrate (sitting as judge of the law and facts) seemed 
equally persuaded by each expert. In turn, the judge had each expert recalled 
to give evidence about his respective experiences in appearing in court. The 
first (prosecution) expert stated that he had given evidence in hundreds of 
cases on behalf of the prosecution across many jurisdictions. The other expert 
replied that this case was the fourth in which he had given expert evidence, and 
only the first time he had given evidence for the defense. Contrary to expecta- 
tions, but perhaps in accordance with some assessment of latent bias, the judge 
decided the case in favor of the defense. 

Freckelton's surveys revealed that 35% of respondents cited bias as one of the 
major problems arising from expert evidence. Many complained about seeing 
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the same experts appearing only for the same side in cases (i.e., only for the 
prosecution or only for the defense). Certainly, if this is the case, then it must 
be questioned just how many experts are functioning merely as advocates of 
their opinions and not advocates for a side, or even a paycheck. 

The structure of government crime laboratories and forensic services in some 
jurisdictions will no doubt lead at least to the inference of "opinion for hire." 
The arrangement of dedicated prosecution and defense services no doubt lends 
itself to some perceived (if not actual) bias on behalf of experts: they are actu- 
ally employed on a full-time basis by the police or the prosecuting authority 
or they are engaged exclusively by the defense. If justice is not only to be done 
but also to be seen to be done, then experts operating within such structures 
must, at the very least, comply with the highest principles of their profession, 
with ethics and transparency. Otherwise, their opinions, their evidence, and 
ultimately their credibility will be worthless, in court and elsewhere. 

The problems arising from expert evidence are equally as vast as they are con- 
cerning. The fact that the judiciary is often confused by the testimony of experts 
leads one to ponder the extent to which the same perplexity affects jurors. 
Moreover, the underhanded inclusion of otherwise inadmissible evidence 
under the guise of an inappropriate expert opinion threatens to undermine 
not only the laws of evidence, but also the entire justice process. Contributing 
to this is the apparent bias of "guns for hire" who seemingly abandon their 
science and become some kind of testamentary mercenary for one side or the 
other. 

Accountability of the Expert 

In matters of opinion I very much distrust expert evidence, for several 
reasons. In the first place, although the evidence is given upon oath, 
in point of fact the person knows he cannot be indicted for perjury, 
because it is only evidence as to a matter of opinion. So that you have 
not the authority for legal sanction [sic]. A dishonest man, knowing 
he could not be punished, might be inclined to indulge in extravagant 
assertions on an occasion that required it. 

Sir George Jessel MR in Lord Abinger v Ashton (1873) 23 23 17 LR Eq 358 at 374. 

The question of whether an individual offering opinion evidence may be held 

criminally liable for deliberately misleading the court has been controversially 

discussed through a string of older common law decisions (Freckleton and 24See ' for exam P |e . Adams v 

Selby, 2002, p. 573). 24 Freckleton and Selby (2002, p. 573) and Hodgkinson Cano"(1621)73ER117; 

,••,„,;„ --.r\ u u uu u ui ui i- r ft*es v Chadd (1782) 99 ER 

(1990, p. 215) argue that an expert should be held liable to penalties of per- ro „ n n ., ,.' „„ n rn 

/, , , 589; R vPedley (1784) 168 ER 

jury if he or she gives sworn evidence of an opinion not truly held by him or 265; LordArb i ngervAshton 

her. Nonetheless, due to the nature of an opinion, establishing the elements of n 373) 1 7 lr Eq 358; fi 1/ 

perjury to the criminal standard of proof would be most difficult. Sc/?/es/nger(1847)116ER255. 
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Civil liability of an expert's opinion is protected to the extent of any witness. 

Policy demands that all witnesses enjoy an unqualified immunity from civil 

suit in regards to things they say in the witness box even if it is false or mali- 

25 Cabasi v Villa (1 940) 64 CLR cious. 25 Experts also enjoy a level of immunity for work done in preparation for 

13 °- trial analogous to the immunity enjoyed by the advocate. 26 

2S Palmer v Durnford Ford ... , ., r r . . r . 

n 9921 2 WLR 407 at 41 2 Der Distinction must be made between assertions of fact and assertions of opin- 
TuckeyJ. ion. With respect to experts, Thornton (1997) qualifies this as the difference 

between observation and interpretation. He differentiates between the two 
(p. 15): while observation may be tested, proved, and equated, interpretation 
is the mental process of giving meaning to an observation based on deductive 
processes. If the expert thoroughly executes his or her function in performance 
of his or her role, then the trier of fact may adequately assess his or her inter- 
pretation. Essentially, observations provide the facts on which the expert is 
then able to deductively produce his or her interpretation (opinion). 

With respect to analyzing the liability of experts and their evidence, a clear dis- 
tinction must be made between these two separate factors. In theory, just as a 
lay witness may be held accountable for giving false evidence of fact, so too 
may an expert. Should the expert say he or she has seen or done something that 
he or she has not seen or done, that person should feel the full weight of a per- 
jury prosecution. However, as to his or her interpretation (or opinion), prov- 
ing the expert does not actually hold a belief to which he or she attests may fall 
into the realm of impossibilities. Therefore, notwithstanding academic opin- 
ion, the practicalities of holding an expert criminally liable for offering a false 
opinion will probably only remain contentious in the minds of scholars. 

Currently, the accountability of the expert and his or her conduct in relation to 
litigation is most adequately enforced by professional regulations. The rules of 
evidence require expert opinion to come from some recognized field of exper- 
tise. As stated by the U.S. Supreme Court in the leading case of Frye v United 
27 (1923)295 F1013. States: 17 

The body of knowledge from which an expert testifies must be 
sufficiently established to have gained general acceptance in the 
particular field to which belongs. 

In most circumstances this rule will have the ancillary benefit of providing 
some form of accountability for the expert whether through peer review, pro- 
fessional standing or, if some organized professional body exists in that field, 
through professional conduct sanction. 

Courts favor expert witnesses who belong to professional regulatory bodies 
because the level of accountability of that expert can be viewed as higher than 
the nonregulated professional. The threat of professional sanction may help 
curb extravagant assertions and unethical conduct by the expert and assist the 
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court to a greater degree in its pursuit of unbiased opinion. 28 Many profes- 
sional bodies have codes of ethics to which all members are required to com- 
ply. Only through the aggressive enforcement of these guidelines, codes, and 
regulations can experts be held accountable for their actions. 

THE ROLE OF COUNSEL 

Experts are the most important auxiliaries . . . everything depends upon 
knowing how to make use of them. Indeed it is often less important 
to know who is to be questioned than to know how, upon what, and 
when questions must be put. 

Dr. Hans Gross (1894) in System der Kriminalistik 

The Freckelton et al. study (see earlier) found that experts' evidence is confus- 
ing to judges (and presumably jurors) often due to poor examination in chief 
and cross-examination by counsel (see earlier). Therefore, whether it be the 
confusion stemming from inadequate questioning or a miscarriage of justice 
which ensues, the role of the advocate dealing with expert evidence must be 
considered. 

Many rules govern the conduct of advocates at trial. In Australia, both com- 
mon law and the barrister's rules provide limitations and impose duties on 
advocates. In R v Dick 29 it was established that an advocate may not merely 
rely on textbooks in preparing and presenting his or her arguments in court. 
Specifically, the duty of the advocate is to know what he or she is talking about. 
While this in theory may extend to all matters in dispute, including the evi- 
dence of an expert, in practice this principle extends merely to advocates' 
knowledge of the law. 

The rules governing disclosure of expert witnesses at criminal law are some- 
what less stringent than those that exist in the civil realm. As observed by Lord 
Justice Woolf (1996), expert evidence may, and is, used as a weapon by lit- 
igators to take advantage of the other side's lack of resources or ignorance. 
Therefore, the use of expert evidence in this "weapon" capacity coupled with 
the advocate's duty to be knowledgeable about the facts in dispute place the 
advocate in an unenviable position. 

The advocate may best serve his or her client and the court by first and fore- 
most preparing for court thoroughly. This will include preparing the witness 
as well as having the witness prepare the advocate. By truly understanding the 
theory, procedures, and conclusions which are utilized by his or her witness, 
the advocate may be most effective in having the expert's opinion presented 
to the court. This witness preparation should include a thorough description 
of the expert's role, including the specific functions which he or she must exe- 
cute to fulfill that role. A brief overview on the rules of expert evidence and 



28 For example, see Baeza, J. J. 
et al. (2000) "Academy of 
Behavioural Profiling: Criminal 
Profiling Guidelines," Journal of 
Behavioural Profiling vol. 1 
(1 January) rr 2.2, 2.3, 3.0, 3.1. 
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a synopsis of the courtroom procedure may assist all in ensuring an increased 
cogency of the expert's evidence. 

The advocate may need the expert's help in developing the order and content 
of questions that he or she is to ask in an attempt to determine how best to 
approach the evidence. Similarly, receiving expert advice in designing a cross- 
examination of an opposition expert may assist the advocate in gaining clarity 
and spotting the weaknesses of the opposition expert's evidence. 

The duty to be knowledgeable that falls on the shoulder of the advocate is an 
onerous one. Not only must counsel be versed on the law, but he or she must 
also be familiar with all the facts and science of the case at hand. Realistically, 
the only way that counsel may duly perform this duty to both the client 
and the court is to ensure that he or she thoroughly prepares the case. This 
will most often be achieved only through consulting an expert who is not to 
be called as a witness. The consequences of simply accepting an opposing 
expert's opinion without putting it to proof may have dire consequences for 
the client. 

A thoroughly prepared cross-examination of an expert may, however, be dev- 
astating to the side calling the expert. This author has seen skillful counsel, 
through clever and careful cross-examination, effectively turn the other side's 
expert into an expert for his or her client. 

In a case involving charges related to the cultivating of a large cannabis crop, a 
prosecution expert gave evidence of the projected trafficable quantity of canna- 
bis. The Accused admitted to growing the crop but denied that he had intended 
to grow so much: that point being the difference between two charges of dif- 
fering severity. 

While the sole issue for the jury's consideration was the total amount (by 
weight) the accused had intended to grow, the expert gave evidence that based 
on the total weight of the crop (undried and including the weight of the stems, 
leaves, and buds of the plants), the trafficable yield was but a fraction of the 
crop's overall weight. This fraction was arrived at by, among other things, reli- 
ance on empirical studies which had been conducted on the water loss (can- 
nabis usually being smoked by its users in a dry form) in cannabis plants of a 
similar maturity and size. From the projected trafficable weight, the street value 
of the crop could be estimated based on price per weight of dried cannabis 
leaves and buds. 

At trial, defense counsel relied on an admission that his client had made to 
police regarding his expected yield from the crop (which was significantly less 
than the expert's evidence as to the expected yield based on calculations and 
the studies). When the expert was called, defense counsel cross-examined the 
expert as to the process he employed to reach the expected trafficable yield of 
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the crop. The defense then suggested that such methods were equally accurate 
when hypothetically applied in reverse (i.e., starting with the yield and work- 
ing back to overall crop weight), to which the expert agreed. Using the esti- 
mated crop yield as given by the Accused in his interview to the police and 
asking the expert to perform the same calculations in reverse, the defense was 
able to use the prosecution expert to advance its case: that the Accused had not 
intended to grow such a big crop. The aim in doing so was to downgrade the 
charge from one which carried a maximum penalty of 25 years imprisonment 
to one which carried a maximum of 15 years. 

COURT IS NOT A PLACE FOR SURPRISES: 
THE IMPORTANCE OF DIALOGUE 

In preparing for court, the expert witness and advocate have no better friend 
than each other. The expert is expert in the field in which he or she is about to 
give his or her evidence, and the advocate is an expert in the setting in which 
the expert is about to give his or her evidence: the courtroom. Each can learn 
much from the other and make the experience one that does not necessarily 
have to end in tears. 

The first, and often most significant, hurdle to an effective dialogue between 
the expert and advocate (and then, in turn, all that follows) is the fact that, 
professionally, both are usually from very different worlds. Each world is 
governed by its own protocols, rules of conduct, truisms, and jargon. Unless 
the advocate has some understanding of these elements, his or her ability 
to adequately engage in a dialogue will be severely hampered, as will the 
expert's. It is for this reason that, where possible, the expert should dispense 
with the jargon and engage in a dialogue with the advocate, in as plain lan- 
guage as possible. Equally the advocate must explain his or her expectations 
of the expert and the function and role of the expert's evidence in plain 
language. 

The two specialized professionals must find a common ground, such more 
often than not being plain language. All too often professionals of all disci- 
plines hide behind the traditions and exclusionary language of their respec- 
tive specialties, either deliberately or not, to avoid challenge. In the context of 
preparing for court, this is a luxury both the expert and advocate can ill afford. 
A challenge to the expert's rationales and conclusions should be expected, and 
trite defenses will come unstuck. So the first step in preparing for court must 
be a frank, simplified (but not overly simplified) dialogue between the expert 
and advocate. 

For the advocate it is important to remember that the expert is a witness, and 
like every other witness is unlikely to be as familiar with the court setting as 
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the advocate is. To this end, beyond the mere machinations of the evidence, 
it is important for the expert and advocate to discuss the impending experi- 
ence. It is important to prepare, even the experienced expert witness, for what 
the expert can expect of the court and what the court expects of the witness. 
Freckelton and Selby (2002) provide 10 points of advice to the expert witness 
before court: 

1. If unfamiliar with giving expert testimony, go and watch someone 
else do it first. 

2. Sit or stand in the witness box and address your answers to the jury 
or, if there is no jury to the judge. 

3. Dress appropriately. 

4. Be aware of the impressions you are making. Take care not to appear 
arrogant, flippant, hostile, or evasive. 

5. Listen to the questions carefully and ensure you understand them 
before answering. 

6. Be as clear, precise, and confident in your answers as the strength of 
your views permit. 

7. If you cannot answer a question, then say so and explain why. Offer 
to redress the situation if possible. 

8. Make sure you are aware of the factual and legal issues that invite your 
involvement. 

9. Convey your views with whatever visual aids you believe will best 
assist your giving of evidence. 

10. Do not misconstrue any question asked as a request to take a 
particular stance on an issue. 

While this is a helpful checklist, there is one tenet above all else which may 
best encapsulate the role of the expert and ensure the expert does not waste his 
or her and the court's time: do not forget your audience. 

Whether before a jury or a judge sitting alone, the expert is called upon as a wit- 
ness to assist the court. The reason is that the expert has specialized knowledge 
accrued through years of education, training, and experience which the judge 
or jury do not have. The expert has been called upon by a party to explain how 
that knowledge can enlighten those deciding the case. It is almost axiomatic 
that the subject matter of the expert evidence will involve at least some con- 
cepts which are complicated for the uninitiated to grasp. Accordingly, the mes- 
sage must be given in a palatable form. 

Advocates are often criticized for trying to dumb-down expert testimony, of 
reducing it to a simple string of "yes" or "no" questions. While this may be 
a tactic engaged to reduce the evidence of the expert to a nonsensical level, it 
may also be a legitimate tactic employed so that the jury may understand the 
complex evidence of the expert. 
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As can be seen by common difficulties experienced by judges and magistrates 
when dealing with expert evidence, so too it can be expected that juries struggle 
with the digestion of the expert's evidence. It is the expert's responsibility, as 
much as that of the advocate, to ensure that his or her opinion is understood. 

The first step in ensuring that the expert's opinion (if not the basis of the opin- 
ion and methods in reaching it) is understood by the jury involves ensuring 
that the party calling the witness understands the opinion. One may say, well, 
why would a party call an expert unless he or she understood the expert's opin- 
ion? Well, it happens. Sometimes the expression of the opinion is so convo- 
luted that the opinion itself is open to interpretation; other times the expert 
provides several opinions, and the party seizes on one that is favorable with- 
out fully analyzing the rest. Most frequently, when this issue arises, the expert's 
opinion is based, at least in part, on an assumption which later proves false 
and undermines the opinion, or reverses its effect entirely. 

The necessity for the party calling the expert to understand the opinion has 
four desired effects: 

1. If the expert can explain the opinion and its bases to the party calling 
him or her, then the expert has already turned his or her mind to and 
achieved a "layman's" explanation of the evidence. 

2. The advocate examining the expert has a clearer understanding of the 
evidence he or she is eliciting and, one hopes, will not lead the jury 
into confusion. 

3. The advocate will be better placed to cross-examine any expert called 
by the other side. 

4. The advocate will be in a better position to argue the merits of 
his or her expert's opinion, why it should be utilized in determin- 
ing the case, and why it should be preferred over the other side's 
expert. 

The dialogue between the expert and the side relying on his or her profes- 
sional opinion goes beyond the mere educating as to the science and logic 
employed. The expert has a professional and ethical obligation to be cogni- 
zant of the weaknesses in his or her theory and to convey these honestly and 
openly. The identification and thorough discussion of areas where the expert's 
evidence is most vulnerable to attack will best prepare both the advocate and 
the expert. Whether the expert's opinion is reached through novel methods 
or based on assumptions (or even assumptions drawn on assumptions), the 
expert should have enough professional awareness to understand from where 
the likely criticisms are to come. It is these areas that should be identified and 
justified, if possible. Only then can the advocate make an informed decision 
about whether to deal with them in evidence-in-chief or wait for the attack to 
come and redress the issue in re-examination. 
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Depending on the nature and number of these disclosures, the advocate may 
make the informed decision not to call the expert to give evidence. However, 
this does not mean that an expert should be professionally arrogant for fear of 
affecting his or her livelihood. In practice, it is the conscientious expert, the expert 
who can identify the weakness in his or her opinion, who will be preferred by 
litigators. Advocates dislike surprises in court, especially when those surprises 
come from their own expert for the first time under cross-examination. 

Finally, like any other witness, the expert witness is a human being. Throughout 
our lives and careers we all make mistakes which we would prefer to forget. 
Sometimes these regrets have a way of cropping up when witnesses, even expert 
witnesses, are in the witness box. Unlike the nonexpert witness, the expert wit- 
ness's regret may be a little more well known, either because it occurred profes- 
sionally or because the legal community is a small one and, once revealed, the 
regret has a habit of resurfacing time and again. 

An expert who has been discredited or caught in a lie (even if not subjected to 
perjury charges) while giving evidence will expose himself or herself to cross- 
examination on that past occurrence every time he or she steps into court. One 
can be assured that opposing counsel will research not only the expert's opin- 
ion, but the expert himself or herself, including past cases in which that person 
has given evidence and publications he or she has authored. The expert witness 
need not only be mindful of this, but also ensure to raise these matters with 
the side calling him or her to give evidence. Failure to do so may be devastating 
not only to the person who engaged the expert, but to the professional future 
of the expert witness. 

SUMMARY 

After one reviews this chapter, it should now be clear that expert forensic crimi- 
nologists have wide and varied roles, and they have many issues to tackle in 
each of these roles. Forensic criminologists can work under the inquisitorial 
system or the adversarial system, depending on the jurisdiction. They can be 
called either by counsel or by the judge himself or herself. 

For forensic criminologists to be useful and successful experts in court, they 
need to be aware of the role of the judge and the jury in both criminal and 
civil trials. It must also be clear to them the difference between the procedural 
stages that they may be involved in while working on a case, including the 
investigation, committal, the trial, and plea phases, as well as bail applications 
and voir dire hearings. 

Forensic criminologists working as expert witnesses, or any expert in the adver- 
sarial system for that matter, may be called upon to perform one or more of four 
separate but related functions. They may generalize from their experience to 
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educate the court, act as librarians in directing the courts attention toward 
relevant literature, act as statisticians, and ultimately act as advocates for their 
opinion. When they carry out these functions, it is crucially important that 
they understand how science applies in the courtroom, that their scientific 
goals are not necessarily in line with the courts' search for proof and evi- 
dence, and that scientific probability does not equal proof beyond a reason- 
able doubt. Forensic criminologists may also be involved with litigants as 
consultants, during the investigative phase, or during civil cases. Regardless 
of the specific role criminologists play, they must be keenly aware of issues 
related to privilege and waiver as discussed previously. 

By outlining the problems with expert evidence according to those working in 
the court, it should become clear that criminologists giving evidence need to 
remember who their audience is. Complex information needs to be presented 
clearly in a jargon-free manner, and experts must never step over the boundar- 
ies of their expertise. Maintaining a dialogue with counsel will be of great assis- 
tance to experts, allowing them to present their opinions clearly and concisely 
and address any problems which may be inherent in their testimony. 

The goal of this chapter was to allow forensic criminologists to be better 
informed as to what they should expect when entering into the court setting. 
Armed with the tools outlined in this chapter, each criminologist should be 
better equipped to assist the court in his or her area of expertise and more pre- 
pared to do so when the opportunity arises. 

Review Questions 

1. T/F It is the judge and jury's job to determine facts of the case in dispute. 

2. T/F It is the judge's job to interpret the law relevant to the case. 

3. Describe the difference between civil and criminal trials. 

4. Name and explain each of the functions that an expert witness may play. 

5. T/F Scientific probability is the same as determining something "beyond a 
reasonable doubt." 

6. Name and describe each of the ways a forensic criminologist can assist the court. 

7. What are the problems that commonly arise with expert evidence? 

8. Name and describe each of the phases of a criminal trial. 
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CHAPTER 3 



Cognitive Ethos of the Forensic Examiner 



Wayne Petherick and Brent E. Turvey 



The appropriate response to complexity should not be to call in the 
witch doctor for a magic spell, but rather to demand the best science 
available and remain aware of its limitations. 

Faigman, Kaye, Saks, and Sanders (2004, p. 69) 



KEY TERMS 



Admissibility: " [A]s applied to evidence. . .means that the evidence 

introduced is of such character that the court or judge is bound to 

receive it; that is, allow it to be introduced at trial" (Black, 1990). 
Cherry Picking: Selectively reporting and thereby emphasizing only 

desired results or information rather than the entirety of examinations 

performed and results achieved. 
Cognitive Dissonance: The mental discomfort or anguish that 

occurs when scientific integrity meets cultural, financial, and moral 

consequences. 
Cognitive Ethos: A person's peculiar nature of acquiring knowledge and 

understanding. 
Due Process: Essentially a fairness requirement in the U.S. Constitution. 

Any condition or treatment that tends to bias a judge, jury, or the process 

as a whole in favor of the state is considered in violation of it. 
Evidence: " [Tjestimony, writing, material objects, or other things 

presented to the senses that are offered to prove the existence or 

non-existence of a fact" (Black, 1990). 
Experimentation: The act of testing hypotheses with an eye toward 

disproving or falsifying them. 
Expert: Someone deemed an expert by virtue of his or her knowledge, 

skill, experience, training, or education. A legal classification. 
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Hypothesis: An educated estimate regarding the possible answer to a 

question or problem. 
Legal Truth: Information and events that have been established by a court 

ruling based on a narrow factual record — either at the discretion of a 

judge or jury. 
Metacognition: " [t]he ability to know how well one is performing, when 

one is likely to be accurate in judgment and when one is likely to be in 

error" (Kruger and Dunning, 1999, p. 1121). 
Observation: The action of observing something regarding some event, 

fact, or object. 
Observer Effects: The outcomes present when the results of a forensic 

examination are distorted by the context and mental state of the forensic 

examiner to include the examiner's subconscious expectations and desires. 
Role Strain: The difficulties or strain caused by contradictions inherent in 

one's role. 
Scientific Fact: Information and events that have been established based 

on a broad factual record to a reasonable degree of scientific certainty by 

scientists using the scientific method. 
Scientific Method: A way to investigate how or why something works, or 

how something happened through the development of hypotheses and 

subsequent attempts at falsification through testing and other accepted 

means. 
Scientific Principles: The scientific theories which have stood the test of 

time and independent study. 
Scientific Theory: A premise which may be stated or presented with a 

reasonable degree of scientific certainty. 
Ultimate Facts: The facts that allege the substance of a cause of a legal 

action, distinct from those that merely describe events related to the action. 
Ultimate Issue: The legal question before the trier of fact; it relates to 

legal findings of guilt, innocence, or, in a civil matter, liability. 
Ultimate Issue Doctrine: A principle which holds that witnesses are 

prohibited from giving an opinion on the ultimate issue of a case. 



The forensic criminologist is a scientific forensic examiner charged with ana- 
lyzing and interpreting case-related evidence or applying criminological the- 
ory to case-related issues, within the objective constraints of the scientific 
method. After obtaining findings or results, forensic criminologists are seg- 
regated from the many other kinds of scientists, and even criminologists in 
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general, as servants to the justice system. They fully expect their work to be 
used in the education of investigators, attorneys, judges, and jurors — com- 
monly in that order. As explained in Thornton and Peterson (2002, p. 148): 

What then, of the forensic scientist? The single feature that 
distinguishes forensic scientists from any other scientist is the 
expectation that they will appear in court and testify to their findings 
and offer an opinion as to the significance of those findings. The 
forensic scientist will, or should, testify not only to what things are, but 
to what things mean. Forensic science is science exercised on behalf 
of the law in the just resolution of conflict. It is therefore expected to be 
the handmaiden of the law, but at the same time this expectation may 
very well be the marina from which is launched the tension that exists 
between the two disciplines. 

Unlike the research criminologist whose findings are bound for publication 
in a professional journal, or the university lecturer who speaks before students 
and colleagues from an arrangement of PowerPoint slides, the forensic crimi- 
nologist ultimately renders expert opinions and interpretations in reports, affi- 
davits, declarations, depositions, and expert testimony before the court. This is 
almost always under the penalty of perjury. In this context, the consequences 
for society, and the penalties to the forensic criminologist, for falsity, incompe- 
tence, and inaccuracy are more than academic. 

Before we embark on that part of our journey in subsequent chapters, however, 
we need to consider how actual forensic scientists are meant to think. Forensic 
criminologists unfamiliar with their own cognitive ethos — their peculiar nature 
of acquiring knowledge and understanding — are mentally lost. They cannot 
know if they are unbiased, rational, or even competent. Consequently, they 
cannot know whether they are practicing good science, let alone whether they 
are practicing science at all. This calls to mind the wise assertion that "[i]f there 
is no science, there can be no forensic science" (Thornton and Peterson, 2002, 
p. 162). 

The purpose of this chapter is to help readers acquire both knowledge and 
understanding in the manner that every kind of forensic criminologist must — 
to help develop their cognitive character. It is about mapping out how to best 
meet the analytical needs of forensic practice, but also how we commonly fail in 
the effort. First, we will define the essential components and directives of good 
scientific practice. Then we must provide some of the basic rules and expecta- 
tions in the forensic realm, as this is likely to be foreign territory. Finally, we 
will chart a course through the realm of failed reasoning, applying these con- 
cepts to forensic criminology. 

To begin with, let us attend to the scientific method. 
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in Chapter 1 as a "modern 
architect" of forensic 
criminology. 



THE SCIENTIFIC METHOD 

...[M]any, perhaps even most, forensic scientists are not just 
inattentive to the scientific method, but ignorant. 

Dr. John I. Thornton 1 (1994, p. 485) 

A full embrace of the scientific method and its underlying philosophy is the 
best way to ensure competent methodology, findings, reasoning, and inter- 
pretations. This requires a forensic criminologist who "objectively and skep- 
tically employs the scientific method" (Kennedy and Kennedy 1972, p. 5). 
Unfortunately, the criminal justice community as a whole, to include forensic 
criminologists, remains uninformed regarding what the scientific method is 
and what it intends. Faigman et al. (1997, p. 47) are rather unforgiving, but 
honest, when observing: 

The subject of the scientific method ... has been described innumerable 
times, in a multitude of works on manifold subjects, from elementary 
school textbooks to post-graduate treatises. And yet it remains a 
subject that is foreign to most lawyers and judges. 

Thornton and Peterson (2002, p. 159) go further, including the majority of 
forensic practitioners in the mix of those who do not understand what the 
scientific method is or how to apply it correctly: 

But those individuals engaged in "scientific" work rarely study the 
scientific method. To be sure, those engaged in research are expected 
to pick up the scientific method somewhere along the way; for the 
most part scientists don't study the implementation of the scientific 
method. Philosophers of science think about the scientific method. 
Basic research scientists use it to generate new knowledge. Applied 
scientists typically study the knowledge that the scientific method 
has managed to accumulate. For example, the chemist studies the 
hydrogen bond, and the biologist studies the double helix of DNA, but 
rarely does either receive instruction concerning the scientific method 
per se. It is not only possible, but indeed is generally the case, that a 
person with a Bachelor's Degree in chemistry, geology, biology, or other 
scientific discipline, has not had a single college lecture on precisely 
how the scientific method works. 

This ultimately works against the best interests of the forensic 
scientist, who ordinarily does not learn much about how undiscovered 
information is brought to light. . . 

The failure of scientists in general, and of forensic scientists in 
particular, to understand how knowledge is acguired and applied, leads 
to abuse. 
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As a consequence of these conditions, we are barred from assuming that every- 
one is working from the same page in a discussion of what science is and how 
the scientific method is meant to be employed. Even scientists may be clueless 
on these questions. Some further, basic explanations are necessary. 

Step by Step: Science as Falsification 

As explained in the first chapter, the scientific method is a way to investigate how 
or why something works, or how something happened, through the develop- 
ment of hypotheses and subsequent attempts at falsification through testing 
and other accepted means. It is a structured process designed to build scientific 
knowledge by way of answering specific questions about observations through 
careful analysis and critical thinking. Observations are used to form testable 
hypotheses, and with sufficient testing, hypotheses can become scientific theo- 
ries. Eventually, over much time, with precise testing marked by a failure to fal- 
sify scientific theories can become scientific principles. An excellent discussion 
is provided in Edwards and Gotsonis (2009, pp. 4-11): 

The methods and culture of scientific research enable it to be a 
self-correcting enterprise. Because researchers are, by definition, 
creating new understanding, they must be as cautious as possible 
before asserting a new "truth." Also, because researchers are working 
at a frontier, few others may have the knowledge to catch and correct 
any errors they make. Thus, science has had to develop means of 
revisiting provisional results and revealing errors before they are 
widely used. The processes of peer review, publication, collegial 
interactions (e.g., sharing at conferences), and the involvement of 
graduate students (who are expected to question as they learn) all 
support this need. Science is characterized also by a culture that 
encourages and rewards critical questioning of past results and of 
colleagues. Most technologies benefit from a solid research foundation 
in academia and ample opportunity for peer-to-peer stimulation and 
critical assessment, review and critique through conferences, seminars, 
publishing, and more. These elements provide a rich set of paths 
through which new ideas and skepticism can travel and opportunities 
for scientists to step away from their day-to-day work and take a 
longer-term view. The scientific culture encourages cautious, precise 
statements and discourages statements that go beyond established 
facts ; it is acceptable for colleagues to challenge one another, even if 
the challenger is more junior. The forensic science disciplines will profit 
enormously by full adoption of this scientific culture. 

The scientific method is, ultimately, the particular approach to knowledge 
building and problem solving employed by scientists of every kind. 




CHAPTER 3 Cognitive Ethos of the Forensic Examiner 



2 ln the science of cognitive 
psychology, confirmation bias 
(a.k.a. confirmatory bias) is 
the tendency to search for 
or interpret information in 
a way that confirms one's 
preconceptions. It involves 
actively seeking out and 
assigning more weight to 
evidence that confirms a 
hypothesis or theory, and 
ignoring or undervaluing 
evidence that could disconfirm 
a hypothesis or theory. 



The first step in the scientific method is observation. An observation is made 
regarding some event, fact, or object. This observation then leads to a specific 
question regarding the event, fact, or object, such as where or when an object 
originated or how an object came to possess certain traits. 

The second step in the scientific method is attempting to answer the question that 
has been asked by forming a hypothesis, or an educated estimate, regarding the 
possible answer. Often, there is more than one possible answer. These answers 
must be investigated and developed, considering all possible alternatives. 

The third step in the scientific method is experimentation. Of all the steps in the 
scientific method, this is the one that separates scientific inquiry from other 
forms of investigation. Scientists must design experiments intended to disprove 
their hypotheses. Once again, they must design experiments intended to dis- 
prove their hypotheses — not to prove them. Any research study or laboratory 
experiment designed to prove a hypothesis or theory suffers from confirmation 
bias, and is not, by definition, scientific. 2 

If one calls oneself a scientist yet fails to follow these basic steps, then some- 
thing other than science is being practiced. 

The absolute cornerstone of the scientific method is falsification, as described 
by Sir Karl Popper (1902-1994), the Austrian-British scientific philosopher. 

SCIENCE AS FALSIFICATION 

These considerations led me in the winter of 1919-20 to conclusions 
which I may now reformulate as follows. 

1. It is easy to obtain confirmations, or verifications, for nearly every 
theory — if we look for confirmations. 

2. Confirmations should count only if they are the result of risky 
predictions; that is to say, if, unenlightened by the theory in question, 
we should have expected an event which was incompatible with the 
theory — an event which would have refuted the theory. 

3. Every "good" scientific theory is a prohibition: It forbids certain 
things to happen. The more a theory forbids, the better it is. 

4. A theory which is not refutable by any conceivable event is 
nonscientific. Irrefutability is not a virtue of a theory (as people often 
think) but a vice. 

5. Every genuine test of a theory is an attempt to falsify it, or to refute 
it. Testability is falsifiability; but there are degrees of testability: Some 
theories are more testable, more exposed to refutation, than others; 
they take, as it were, greater risks. 
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6. Confirming evidence should not count except when it is the result of 
a genuine test of the theory; and this means that it can be presented 
as a serious but unsuccessful attempt to falsify the theory. (I now speak 
in such cases of "corroborating evidence.") 

7. Some genuinely testable theories, when found to be false, are still 
upheld by their admirers — for example by introducing ad hoc some 
auxiliary assumption, or by reinterpreting the theory ad hoc in such a 
way that it escapes refutation. Such a procedure is always possible, 
but it rescues the theory from refutation only at the price of destroying, 
or at least lowering, its scientific status. (I later described such a 
rescuing operation as a "conventionalist twist" or a "conventionalist 
stratagem.") 

One can sum up all this by saying that the criterion of the scientific 
status of a theory is its falsifiability, or refutability, or testability. 

—Sir Karl R. Popper, 1963, pp. 33-39 

If a hypothesis remains standing after a succession of tests or experiments fail 
to disprove it, then it may become a scientific theory. As such, it may be stated 
or presented with a reasonable degree of scientific certainty. Scientific theories 
that withstand the test of time and independent study eventually become scien- 
tific principles. There is no universal agreement as to whether and when a scien- 
tific theory crosses the threshold to become a scientific principle. It is, however, 
accepted that a scientific theory, necessarily developed with the assistance of 
the scientific method, has a greater degree of reliability and validity than mere 
observation, intuition, or speculation. 

Science requires doubt and skepticism at all junctions. It is not about making 
friends or impressing colleagues. Useful instructions for the forensic criminol- 
ogist are found in Kennedy and Kennedy (1972, p. 4): 

To be objective, an inguirer should be prepared to accept and record 
whatever facts he may encounter. He must not let personal feelings 
affect what he sees or hears. Although he does not need to like the 
nature of the information, he must be willing to investigate it. When 
such an investigation is begun, it must be carried through with a 
degree of skepticism. Skepticism does not imply cynicism or a distrust 
of the world. It only suggests that the [forensic criminologist] must be 
prepared to distinguish truth from the opinion or inclinations of others. 

The authors have noted that the lesson of science as skeptical falsification is 
all but lost in modern classrooms. The rare student who has been exposed to 
the scientific method will routinely believe, for lack of informed instruction or 
general inattentiveness, that scientists are meant to prove given theories with 
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their various methods and research efforts. This is reflected in exams, in class- 
room discussions, in thesis papers, and ultimately in published research. 

Science does not seek confirmation; science seeks eradication. The failure to 
remove an idea or theory with the direct application of facts supporting every 
skeptical postulation available proves its strength. Conversely, the failure to 
apply skeptical postulations to a theory proves the doubts of those who fear 
its eradication. 



3 See, generally, the Forensic 
Fraud Archive, which is a 
database of more than a 
hundred cases involving 
forensic and law enforcement 
experts who have provided 
sworn testimony, documents, 
or reports intended for the 
court that contain deceptive 
or misleading information, 
findings, opinions, or 
conclusions. Located online at 
http://www.corpus-delicti.com/ 
forensic fraud.html. 



Observer Effects 

The majority of criminal justice and criminology education is oriented toward 
government, corrections, and law enforcement employment. When applied 
subjects are offered, they are taught by government-employed practitioners to 
give the program an affiliation that will smooth the way for student intern- 
ships and future student employment. Subsequently, most forensic practitio- 
ners learn of, and go to work for, the police, the prosecution, or the prisons. 
At least at the beginning of their career, this tends to be true. The nature of this 
educational pathway creates a pro-prosecution bias in philosophy and practice 
that is very difficult to unseat, or even to perceive as harmful. 

As cognitive psychologists have repeatedly documented, tested, and proven, 
"[t]he scientific observer [is] an imperfectly calibrated instrument" (Rosenthal, 
1966, p. 3). The imperfections of such observers stem from the fact that sub- 
tle forms of bias, whether conscious or unconscious, can easily contaminate 
their seemingly objective undertakings. Observer effects are present when the 
results of a forensic examination are distorted by the context and mental state 
of the forensic examiner, to include the examiner's subconscious expectations 
and desires. 

Identifying and curtailing this kind of bias is a considerable task when one 
takes into account the forensic community's aforementioned affiliation with 
both law enforcement and the prosecution. Specifically, this association has 
fashioned an atmosphere in which an unsettling number of forensic pro- 
fessionals have all but abandoned objectivity and have become completely 
partial to the prosecution's objectives, goals, and philosophies [Giannelli 
(1997) discusses how the forensic community's structural configuration has 
created many pro-prosecution forensic scientists]. They may even go so far 
as to regard this association as virtuous and heroic, and believe any alterna- 
tive philosophy to be a manifestation of something that is morally bank- 
rupt, as previously discussed. So strong is the influence of this association 
between forensic science and law enforcement that some forensic examin- 
ers have even deliberately fabricated evidence, or testified falsely, so that 
the prosecution might prove its case; however, this is the extreme end of the 
spectrum. 3 
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As Professor D. Michael Risinger and colleagues (2002, p. 9) explained in their 
groundbreaking law review article on observer effects in forensic science, many 
different forms of observer effects exist: "At the most general level, observer 
effects are errors of apprehension, recording, recall, computation, or interpre- 
tation that result from some trait or state of the observer." These covert biases 
are more concerning than deliberate fraud and misconduct because they are 
often misperceived, or even thought of as beneficial, and therefore tend to 
go undetected. Consequently, to blunt their impact, scientists and researchers 
must be aware that these influences exist and can indeed significantly influ- 
ence their analyses. Once conceded, they can be studied and understood; once 
understood, they can be addressed and even mitigated. The vast majority of sci- 
entific disciplines accept the need to blunt examiner bias and observer effects 
as a given, and it is reflected in their published research. Put simply, "[sensi- 
tivity to the problems of observer effects has become integral to the modern 
scientific method" (Risinger et al., 2002, p. 6). 

THE FORENSIC PERSPECTIVE 

To be a good scientist, one must embrace and execute the scientific method 
until it is second nature. One's approach to problem solving must be objective 
and skeptical. One must also seek to recognize and blunt observer effects. Such 
practice and traits must be an inseparable part of one's professional identity — 
known to all and doubted by none. This is also necessary to the sound practice 
of forensic criminology. However, it is only part of the equation. Being a good 
scientist in no way ensures forensic knowledge or ability. 

Each year, many competent scientists are hired into forensic service. Most are 
enlisted directly from university. They may enter the forensic realm as a freshly 
minted graduate to be employed at entry level in a government agency, or as a 
seasoned professor to be employed as a forensic consultant. 

Unless these individuals have had specific education in the forensic sciences 
by someone who is practicing it, whether in the area of criminology or not, 
they will arrive for their first court appearance with little knowledge of what 
is happening — even as it happens. Despite being given a forensic role or job 
title, they will not understand their function, their responsibilities, or even the 
very laws that govern their conduct — sometimes belligerently so, depending 
on their professional and intellectual character. The purpose of this section is 
to help alleviate that condition with some basic instruction. 

It is important for readers to understand that the intersection of scientific and 
criminal justice ambition is problematic at best — whether you are practicing 
in Australia, Canada, the United Kingdom, or the United States. The mandates 
of science are frequently in direct conflict with the needs of investigators, the 
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desires of attorneys, and even the rule of law as decided by various courts. The 
criminal justice system is like a great flowing river. Each mile of the river has 
its own tides and currents, or laws and rules; and each requires very different 
things. Consequently, scientists are at a terrific disadvantage when they practice 
within the justice system. This must be conceded at the outset of any forensic 
endeavor. As explained in Thornton (1983, pp. 86-88): 

Basic conflicts that influence the practice of forensic science become 
apparent at the interface of law and science. Law and science on 
occasion have conflicting goals, each having developed in response 
to different social and attitudes and intellectual needs. The goal of 
law is the just resolution of human conflict, while the goal of science 
traditionally has been cast, although perhaps too smugly, as the search 
for "truth. " Certainly there is nothing intrinsically dichotomous in the 
pursuit of these goals; the court or jury strive in good faith to determine 
the truth in a given situation as a way to resolve conflicts. But proof is 
viewed somewhat differently by law and science, as is the application 
of logic and the perception of societal values. 

Numerous writers have commented on these differences, including 
Glanville Williams in his Proof of Guilt (1958): "The principles of 
[the legal system] are not the product of scientific observation, but 
embody a system of values. These values do not necessarily have to be 
changed with the march of knowledge of the material world. . . The rule 
conferring upon an accused the right not to be questioned... may be a 
good or a bad rule, [but it] has certainly not been made better or worse 
by the invention of printing or the aeroplane. "... 

How, then, do these differences between law and science lead to 
abuse of forensic science? They do simply because all the players 
want to win and are likely to use any ethical means at their disposal 
to do so. The attorneys in a case are aligned with only one side, 
and it is entirely appropriate under the adversary system for them 
to advocate a particular point of view, even without full and fair 
disclosure of all relevant facts. Subject only to the rules of evidence, 
the rules of procedure, and the Code of Professional Responsibility, 
attorneys are free to manipulate scientific evidence to maximize the 
opportunity for their side to prevail. Not only is behavior of this sort 
countenanced by the law, it is the ethical responsibility of counsel to 
attempt to do so. 

In fact, the domains of science and law are so divergent and so foreign to each 
other's purpose that one legal authority argues against academic and research 
criminologists testifying in adversarial proceedings at all (Ingraham 4 , 1987, 
p. 179): 
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The adversary "game" is not a procedure whose underlying purpose 
is to communicate facts or determine truth but rather to communicate 
position statements about reality, and ultimately the expert witness 
is forced into the role of a coadvocate selling a partisan position to the 
trier-of-fact rather than an impartial source of information. 

He subsequently argues that "criminologists are not ethically justified" in testi- 
fying as expert witnesses because (p. 179): 

in the final analysis, the expert witness from the social sciences 
participates in a process which cannot, by reason of its structure and 
the people who operate it (lawyers and judges), lead to an objective 
understanding of scientific knowledge. Therefore, because of the 
ethical principles to which most academicians subscribe... a social 
scientist, such as a criminologist, cannot ethically participate in what 
amounts to a circus of illusion and deception. 

The authors of this text do not share this view in its entirety. It is true that in the 
negotiation of justice, science may be selectively employed, wholly ignored, 
and terribly abused by those managing the justice system. The virtues of sci- 
entific fact and subsequent expert inferences can be easily muddied by skilled 
counsel or quelled by a cautious or ignorant judge. With this in mind, forensic 
practitioners must free themselves to not just anticipate but also assume that 
their findings and related testimony will be, at best, misrepresented by attor- 
neys making arguments on both sides of the courtroom once they have left 
the witness stand. And that it may be misunderstood by the court. It is conse- 
quently their duty to report findings and testify in such a manner as to prevent 
this from happening whenever possible. 

The authors of this text would argue that it is not unethical to participate in the 
adversarial process for fear that science and facts will not carry the day; rather, 
it is unethical for scientists to withhold their knowledge, skills, and ability 
from a process that so desperately needs it. They have a duty to make a faith- 
ful scientific record for honest agents within the criminal justice system to find 
and set to use. Criminologists who refuse to educate the criminal justice pro- 
cess on moral grounds lose their moral authority to criticize its outcomes as a 
consequence. So while the legal system is not necessarily concerned with sci- 
ence or truth, this makes the participation of scientists all the more necessary. 

However, it's not at all easy. In fact, the less one knows about the criminal jus- 
tice system, the simpler it likely seems. To assist readers with navigating this 
professional cloverleaf, we would offer the following points of regular con- 
cern — without which scientists may find their standards and conduct easily 
misled. It should be noted that while the rules and laws mentioned are specific 
to the United States, the scientific philosophy and sentiment are universal. 
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1. The Federal Rules of Evidence. 

The Federal Rules of Evidence (FRE) govern the admissibility of facts as evi- 
dence in the United States Federal Court. Many states have adopted these rules, 
or a close variation, to govern the admissibility of facts as evidence at the state 
court level. Moreover, they are taught in law, criminal justice, and even some 
forensic science programs across the United States. It is fair to argue that they 
are a regularly updated legal touchstone. 

The section on Opinions and Expert Testimony are particularly relevant to the 
forensic criminologist (FRE, 2006, pp. 13-15): 

ARTICLE VII. OPINIONS AND EXPERT TESTIMONY 

Rule 701. Opinion Testimony by Lay Witnesses 

If the witness is not testifying as an expert, the witness' testimony 
in the form of opinions or inferences is limited to those opinions or 
inferences which are (a) rationally based on the perception of the 
witness, and (b) helpful to a clear understanding of the witness' 
testimony or the determination of a fact in issue, and (c) not based on 
scientific, technical, or other specialized knowledge within the scope 
of Rule 702. 

(As amended Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 17, 2000, eff. Dec. 1, 
2000.) 

Rule 702. Testimony by Experts 

If scientific, technical, or other specialized knowledge will assist the 
trier of fact to understand the evidence or to determine a fact in issue, 
a witness qualified as an expert by knowledge, skill, experience, 
training, or education, may testify thereto in the form of an opinion or 
otherwise, if (1) the testimony is based upon sufficient facts or data, 

(2) the testimony is the product of reliable principles and methods, and 

(3) the witness has applied the principles and methods reliably to the 
facts of the case. 

(As amended Apr. 17, 2000, eff. Dec. 1, 2000.) 

Rule 703. Bases of Opinion Testimony by Experts 

The facts or data in the particular case upon which an expert bases an 
opinion or inference may be those perceived by or made known to the 
expert at or before the hearing. If of a type reasonably relied upon by 
experts in the particular field in forming opinions or inferences upon 
the subject, the facts or data need not be admissible in evidence in 
order for the opinion or inference to be admitted. Facts or data that 
are otherwise inadmissible shall not be disclosed to the jury by the 
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proponent of the opinion or inference unless the court determines 
that their probative value in assisting the jury to evaluate the expert's 
opinion substantially outweighs their prejudicial effect. 

(As amended Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 17, 2000, eff. Dec. 1, 
2000.) 

Rule 704. Opinion on Ultimate Issue 

(a) Except as provided in subdivision (b), testimony in the form of an 
opinion or inference otherwise admissible is not objectionable because 
it embraces an ultimate issue to be decided by the trier of fact. 

(b) No expert witness testifying with respect to the mental state or 
condition of a defendant in a criminal case may state an opinion or 
inference as to whether the defendant did or did not have the mental 
state or condition constituting an element of the crime charged or of a 
defense thereto. Such ultimate issues are matters for the trier of fact 
alone. 

(As amended Oct. 12, 1984.) 

Rule 705. Disclosure of Facts or Data Underlying Expert Opinion 

The expert may testify in terms of opinion or inference and give 
reasons therefor without first testifying to the underlying facts or data, 
unless the court requires otherwise. The expert may in any event be 
required to disclose the underlying facts or data on crossexamination. 

(As amended Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 22, 1993, eff. Dec. 1, 
1993.) 

Rule 706. Court Appointed Experts 

(a) Appointment — The court may on its own motion or on the motion of 
any party enter an order to show cause why expert witnesses should 
not be appointed, and may request the parties to submit nominations. 
The court may appoint any expert witnesses agreed upon by the 
parties, and may appoint expert witnesses of its own selection. 
An expert witness shall not be appointed by the court unless the 
witness consents to act. A witness so appointed shall be informed of 
the witness' duties by the court in writing, a copy of which shall be 
filed with the clerk, or at a conference in which the parties shall have 
opportunity to participate. A witness so appointed shall advise the 
parties of the witness' findings, if any; the witness' deposition may 
be taken by any party; and the witness may be called to testify by the 
court or any party. The witness shall be subject to cross-examination by 
each party, including a party calling the witness. 
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(b) Compensation — Expert witnesses so appointed are entitled to 
reasonable compensation in whatever sum the court may allow. The 
compensation thus fixed is payable from funds which may be provided 
by law in criminal cases and civil actions and proceedings involving 
just compensation under the fifth amendment. In other civil actions 
and proceedings the compensation shall be paid by the parties in such 
proportion and at such time as the court directs, and thereafter charged 
in like manner as other costs. 

(c) Disclosure of appointment — In the exercise of its discretion, the 
court may authorize disclosure to the jury of the fact that the court 
appointed the expert witness. 

(d) Parties' experts of own selection — Nothing in this rule limits the 
parties in calling expert witnesses of their own selection. 

(As amended Mar. 2, 1987, eff. Oct. 1, 1987.) 

Forensic criminologists are admonished to learn these rules, or their variations, 
in jurisdictions of anticipated testimony. Suffice to say that they exist in some 
form everywhere. 

2. The rules for the defense and the prosecution are different. 
And they must be. 

It comes as an unhappy surprise to many forensic practitioners that the pros- 
ecution, and their agents, must follow different rules of conduct than the 
accused and theirs. This is owing to the fact that we have an adversarial sys- 
tem and not an inquisitorial one, as discussed in Chapter 2. A fundamental 
virtue of our criminal justice system is that all defendants are presumed inno- 
cent. Consequently, all aspects of a criminal trial are loaded with this ideal. As 
explained in Nelson (2008, p. 713): 

Unlike the inquisitorial systems of Continental Europe, our adversarial 
system erects numerous protections for the accused. Indeed, "[n]o 
principle is more firmly established in our system of criminal justice 
than the presumption of innocence that is accorded to the defendant in 
every criminal trial. " 

This echoes Hardaway (2008, p. 271), which provides more historical background: 

The presumption of innocence in favor of the accused is firmly 
ingrained in American jurisprudence. This fundamental principle has 
been traced to biblical origins and has been shown to be substantially 
embodied in Roman and Canon law. Early English legal scholars, as 
well as esteemed members of the court, have acknowledged this 
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principle in varied recitations of the maxim that it is better to acquit ten 
guilty people than to convict one innocent person. 

The presumption of innocence places the burden of proving criminal guilt 
entirely on the government. In theory, the state must prove a defendant's 
guilt beyond a reasonable doubt in order to obtain a conviction. As explained in 
Hardaway (2008, pp. 271-272): 

The presumption of innocence does not automatically establish the 
burden of proof required to determine an accused's guilt or innocence. 
The presumption is an instrument of proof created by the law in favor 
of one accused, whereby his innocence is established until sufficient 
evidence is introduced to overcome the proof which the law has 
created. The degree of proof required to overcome the presumption of 
innocence is defined by the prevailing burden of persuasion. 

Conversely, the defense has an entirely lower evidentiary threshold. Ideally, 
they must only prove the existence o£ & reasonable doubt to obtain an acquittal. 
Hardaway (2008) explains that although there are some clear interpretations 
regarding this standard, there has also been ongoing disagreement between 
courts regarding both the definition of reasonable doubt, and whether it must 
actually be explained to the jury (pp. 272-273): 

In the American criminal justice system, the accused must be proven 
guilty beyond a reasonable doubt. 



Commonwealth v. Webster [1850] is representative of the time when 
American courts began applying the beyond a reasonable doubt 
standard "in its modern form in criminal cases." Writing for the 
majority, Chief Justice Shaw defined reasonable doubt as : 

[Njot a mere possible doubt; because everything relating to human 
affairs, and depending on moral evidence, is open to some possible 
or imaginary doubt. It is that state of the case, which, after the 
entire comparison and consideration of all the evidence, leaves the 
minds of jurors in that condition that they cannot say they feel an 
abiding conviction, to a moral certainty, of the truth of the charge . . . 
but the evidence must establish the truth of the fact to a reasonable 
and moral certainty; a certainty that convinces and directs the 
understanding, and satisfies the reason and judgment, of those who 
are bound to act conscientiously upon it. 

Many courts adopted Justice Shaw's definition of reasonable doubt in 
the nineteenth century, with one court characterizing the instruction 
as "probably the most satisfactory definition ever given to the words 
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'reasonable doubt' in any case known to criminal jurisprudence." 
[People v. Strong, 30 Cal. 151, 155 (1866)] However, while the Supreme 
Court has held that proof beyond a reasonable doubt is a constitutional 
requirement in every criminal trial and juries shall be instructed on the 
necessity of such proof, the Constitution does not require a definition 
of reasonable doubt as part of this instruction (Jackson v. Virginia, 443 
U.S. 307, 320 n.14 (1979) (explaining that "failure to instruct a jury on 
the necessity of proof of guilt beyond a reasonable doubt can never be 
harmless error"); Sullivan v. Louisiana, 508 U.S. 275, 278 (1993) ("[T]he 
Fifth Amendment requirement of proof beyond a reasonable doubt and 
the Sixth Amendment requirement of a jury verdict are interrelated .... 
[T]he jury verdict required by the Sixth Amendment is a jury verdict 
of guilty beyond a reasonable doubt."). The Supreme Court's lack of 
guidance on the instruction of the reasonable doubt standard has given 
rise to confusion and a wide lack of uniformity in the treatment of its 
definition among federal and state courts. Not only does the definition 
of reasonable doubt vary between courts, but the jurisdictions also 
diverge on whether or not a jury is to be instructed on the definition. 

This issue provides an excellent reminder to scientists that the law is not a 
series of unequivocal "if-then" statements that are clearly understood, ratio- 
nally interpreted, and consistently applied. Each judge in each courtroom in 
every country interprets and applies the law in his or her own way. On this 
particular matter, some believe in providing helpful definitions of key terms to 
juries; some believe in a "hands-off" policy to let jurors decide for themselves; 
and some can be found in-between. The result is a wide diversity with respect 
to understanding and application of the law by differing judges and courts, 
and frequent jury confusion. 

For their part, scientists in forensic practice are bound to accept these rules and 
circumstances in their approach, analyses, and interpretations — so long as they 
do not interfere with good scientific practice. For instance, they must not gen- 
erally assume the guilt of a defendant as part of their analysis as this is the very 
issue to be decided at trial. Even in postconviction work, where guilt is a legal 
reality, this may be an issue under review. In some cases, however, guilt will 
have been conceded by the defense, and such an assumption may be appropri- 
ate or even required by the court. 

Moreover, scientists employed by the prosecution have a very specific burden 
with respect to their findings and what is referred to as due process. The 5 th 
and 14 th Amendments to the United States Constitution provide that the gov- 
ernment may not deprive its citizens of "life, liberty, or property without due 
process of law." This provision is essentially a fairness requirement. Ideally, 
citizens may only be tried and punished for crimes alleged by the state under 
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the most impartial and unprejudiced conditions. Any condition or treatment 
that tends to bias a judge, jury, or the process as a whole in favor of the state is 
considered a violation of due process. Common examples include things like 
inadequate defense, access to legal counsel or private experts, and failure to dis- 
close exculpatory evidence or witnesses. In reality, the government has more 
money, more resources to draw from, and often benefits from a presumption 
of guilt held by ignorant and even partial jurors. Under these conditions, due 
process is an ideal rather than a reality. 

To abide the mandates of due process, scientists employed by the government 
must conduct forensic examinations in such a way as to be transparent in their 
methods and findings. As explained in Edwards and Gotsonis (2009, pp. 6-3): 

As a general matter, laboratory reports generated as the result of a 
scientific analysis should be complete and thorough. They should 
describe, at a minimum, methods and materials, procedures, results, 
and conclusions, and they should identify, as appropriate, the sources 
of uncertainty in the procedures and conclusions along with estimates 
of their scale (to indicate the level of confidence in the results). 
Although it is not appropriate and practicable to provide as much detail 
as might be expected in a research paper, sufficient content should be 
provided to allow the nonscientist reader to understand what has been 
done and permit informed, unbiased scrutiny of the conclusion. 

Some forensic laboratory reports meet this standard of reporting, 
but most do not. Some reports contain only identifying and agency 
information, a brief description of the evidence being submitted, 
a brief description of the types of analysis requested, and a short 
statement of the results (e.g., "The green, brown plant material in item 
#1 was identified as marijuana"). The norm is to have no description 
of the methods or procedures used, and most reports do not discuss 
measurement uncertainties or confidence limits. Many disciplines 
outside the forensic science disciplines have standards, templates, and 
protocols for data reporting. Although some of the Scientific Working 
Groups have a scoring system for reporting findings, they are not 
uniformly or consistently used. 

Forensic science reports, and any courtroom testimony stemming from 
them, must include clear characterizations of the limitations of the 
analyses, including associated probabilities where possible. Courtroom 
testimony should be given in lay terms so that all trial participants 
can understand how to weight and interpret the testimony. In order 
to enable this, research must be undertaken to evaluate the reliability 
of the steps of the various identification methods and the confidence 
intervals associated with the overall conclusions. 
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Variations of this rule exist in 
most adversarial legal systems. 
In Australia, for example, there is 
the Queensland Criminal Code 
Act of 1899, Chapter 62, Division 
3, Subdivision C on "Disclosure" 
which is very similar. The UK 
criminal code is generally the 
same, with respect to legal 
disclosure of expert evidence and 
its foundation pretrial. 



In other words, notes and reports must be discovered to the defense in a timely 
fashion prior to trial. Scientists must willingly make themselves available to 
the defense for pretrial interviews about their methods and findings. They 
must not withhold, conceal, or distort their methods and findings — especially 
if their findings tend to exculpate or exonerate the defendant. And generally 
they must treat the prosecution and the defense equally — even if the police 
department or prosecutor's office signs their paycheck. 

In the United States, this is done to comply with a well-known and often- 
ignored legal standard passed down from the U.S. Supreme Court regarding 
evidence and its discovery to the defense in Brady v. Maryland (1963). 5 In so 
doing, scientists are meant to help create equal access to the government's find- 
ings, prevent what is generally referred to as "trial by ambush," and seek to 
avoid miscarriages of justice. As explained in Gershman (2006, pp. 685-686): 

Brady's holding is familiar to virtually every practitioner of criminal 
law: "[T]he suppression by the prosecution of evidence favorable to 
an accused upon request violates due process where the evidence is 
material either to guilt or to punishment, irrespective of the good faith 
or bad faith of the prosecution. " 

This principle, according to the Brady Court, reflects our nation's 
abiding commitment to adversarial justice and fair play toward those 
persons accused of crimes. As the Court observed: "Society wins not 
only when the guilty are convicted but when criminal trials are fair; 
our system of the administration of justice suffers when any accused 
is treated unfairly. " Indeed, by explicitly commanding prosecutors to 
disclose to defendants facing a criminal trial any favorable evidence 
that is material to their guilt or punishment, Brady launched the 
modern development of constitutional disclosure requirements. 

As experienced forensic practitioners are well aware, the high-minded language 
offered in Brady requiring timely disclosure of potentially exculpatory evi- 
dence stands in contrast to its interpretation and application. It was intended 
as a clear standard set forth for reasonable minds to appreciate and follow. 
However, the adversarial nature of the criminal justice system, and the general 
lack of accountability for even blatant prosecutorial misconduct, has left Brady 
without the teeth it needs. This was in fact the conclusion offered in Gershman 
(2006, pp. 727-728): 

Reflecting on the evolution of Brady v. Maryland, one is struck by the 
stark dissonance between the grand expectations of Brady, that the 
adversary system henceforth would be transformed from a "sporting 
contest" to a genuine search for truth, and the grim reality that criminal 
litigation continues to operate as a "trial by ambush." The development 
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of the Brady rule by the judiciary depicts a gradual erosion of Brady: 
from a prospective obligation on prosecutors to make timely disclosure, 
to the defense of materially favorable evidence, to a retrospective 
review by an appellate court into whether the prosecutor's suppression 
was unduly prejudicial. The erosion of Brady has been accompanied 
by increasing prosecutorial gamesmanship in gambling that violations 
will not be discovered or, if discovered, will be allowed, and tactics 
that abet and hide violations. Finally, the absence of any legal or 
ethical sanctions to make prosecutors accountable for violations 
produces a system marked by willful abuse of law, cynicism, and the 
real possibility that innocent persons may be wrongfully convicted 
because of the prosecutor's misconduct. Indeed, more than any other 
rule of criminal procedure, the Brady rule has been the most fertile 
and widespread source of misconduct by prosecutors ; and, more than 
any other rule of constitutional criminal procedure, has exposed the 
deficiencies in the truth-serving function of the criminal trial. 

The original language in Brady has been expanded by the Supreme Court to 
cover any and all potentially exculpatory information in control of the pros- 
ecution, the police, and their agents. This includes government-operated crime 
labs, as well as private labs and private experts contracted into government ser- 
vice. Unfortunately, ignorance regarding Brady remains even in these informed 
circles, as explained in Giannelli and McMunigal (2007, pp. 1517-1518): 

The U.S. Supreme Court has extended Brady to cover exculpatory 
information in the control of the police. Some courts have explicitly 
included crime labs within the reach of Brady. In one case, the Supreme 
Court of California noted that a laboratory examiner "worked closely" 
with prosecutors and was part of the investigative team. The court 
concluded that the "prosecutor thus had the obligation to determine 
if the lab's files contained any exculpatory evidence, such as the 
worksheet, and disclose it to petitioner." [In re Brown, 952 p. 2d 715, 
719 (Cal. 1998)] 

In another case, a court wrote that an experienced crime lab technician 
"must have known of his legal obligation to disclose exculpatory 
evidence to the prosecutors, their obligation to pass it along to the 
defense, and his obligation not to cover up a Brady violation by 
perjuring himself." [Charles v. City of Boston, 365 F. Supp. 2d 82, 89 
(D. Mass. 2005)] While the expert should have been on notice about 
perjury, it is less clear that the Brady obligation would be known to 
lab personnel — without the prosecutor tutoring the lab. How often do 
prosecutors discharge this duty? Many lab examiners have never heard 
of Brady. 




CHAPTER 3 Cognitive Ethos of the Forensic Examiner 



One common Brady violation, often committed out of nothing more than 
ignorance, is related to the forensic practice of labeling a finding or report 
"inconclusive." There are forensic practitioners employed by the government, 
from fingerprint analysts to DNA technicians, who erroneously believe that 
inconclusive or indeterminate findings are not an actual result. Therefore, they 
feel comfortable withholding the existence of such tests and related findings by 
virtue of failing to write them up in a report, or failing to disclose those kinds 
of reports to the defense. Consider the discussion and examples provided in 
Giannelli and McMunigal (2007, pp. 1515-1516): 

a. Timing of Disclosure 

Brady is a trial right, not a pretrial disclosure rule. Nevertheless, 
exculpatory evidence must be disclosed in time for defense counsel 
to make use of it. Here, as with the discovery rules discussed above, 
delayed disclosure may place a defendant in an untenable position. In 
Ex parte Mowbray, [943 S.W.2d 461 (Tex. Crim. App. 1996)] a murder 
case, the prosecutor used a blood spatter expert to refute the defense 
suicide theory. According to the prosecutor, his case "depended upon" 
this evidence. Prior to trial, the prosecution retained another expert, 
Herbert MacDonell, considered the premier expert in the field. After 
reviewing the crime scene, the physical evidence and the photographs, 
MacDonell concluded months before trial that "it was more probable 
than not that the deceased died from a suicide rather than a homicide. " 
Yet the defense did not receive his written report until ten days before 
trial and then only after the trial judge threatened sanctions. MacDonell 
never testified. The court wrote, 

... State's counsel early on recognized the potential lethal effect of 
MacDonell's testimony on their theory of the case, and beginning in 
November and continuing until May they engaged in a deliberate 
course of conduct to keep MacDonell's findings and opinions from 
Applicant's counsel until the last days before trial. Even then 
they caused Applicant's counsel to believe MacDonell would be a 
witness and available for cross-examination. 

b. "Exculpatory" Requirement 

Brady does not apply unless the evidence is exculpatory. Consequently, 
labeling a laboratory report as inconclusive may relieve the prosecution 
of the disclosure requirement. For example, in one case an inconclusive 
handwriting report "was not exculpatory, but merely not inculpatory." 
[United States v. Hauff, 473 F.2d 1350, 1354 (7th Cir. 1973)] Similarly, a 
report showing that hair from a rape defendant was not found at the 
scene of the crime was deemed a "neutral" report. [Norris v. Slayton, 
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540 F.2d 1241, 1243-44 (4th Cir. 1976)] However, as one court correctly 
understood, 

[S]uch a characterization [as neutral] often has little meaning; 
evidence such as this may, because of its neutrality, tend to be 
favorable to the accused. While it does not by any means establish 
his absence from the scene of the crime, it does demonstrate that 
a number of factors which could link the defendant to the crime do 
not. [Patler v. Slayton, 503 F.2d 472, 479 (4th Cir. 1974)] 

Similarly, in Bell v. Coughlin, [820 F. Supp. 780, 786-87 (S.D.N. Y. 1993)] 
the prosecution failed to turn over FBI ballistics test results to the 
defense. 

The lab positively matched a cartridge shell (B3) to the .45 caliber 
pistol but reported that no conclusion could be reached with respect 
to the two bullets (J/R2 and J/R4) in its possession. Thus, although 
the results of the FBI tests may be characterized as mixed, they 
clearly contained exculpatory material. 

In a research facility, it may very well be standard procedure to discard unde- 
sirable or unhelpful results — though it would be scientifically dishonest to 
conceal such a practice when publishing related research. However, in a foren- 
sic context, this practice is referred to as cherry picking: selectively reporting 
(and thereby emphasizing) only desired results or information rather than 
the entirety of examinations performed and results achieved. Specifically, this 
practice violates due process because: 

1. The concealment of any examination performed on any item of 
evidence represents a break in the chain of custody for that item to those 
third parties involved in reviewing subsequent reports (i.e., judges, 
juries, attorneys, and independent forensic examiners). The defense in 
particular has a right to know of every individual who handled an item 
of evidence, what he or she did with it or to it and where, and in what 
order. 

2. The execution of any examination on an item of evidence has a 
potential impact on its volume and quality (destruction, consumption, 
contamination, etc.). The nature of any impact on the evidence must be 
made clear to the police, court, and all of the attorneys involved in a case. 

3. The failure to notify the police, court, or attorneys involved in a case 
regarding the existence of inconclusive examinations assists with 
concealing the causes behind such results. This can include errors 
in examination procedure, problems with the evidence itself, or 
individual examiner proficiency. Unless the cause of an inconclusive 
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6 ln San Jose, the crime lab is a 
division of the district attorney's 
office. It is in fact called "Santa 
Clara County District Attorney's 
Criminalistics Laboratory." 
Detective Christianson used 
the district attorney's seal and 
official documents in making 
his phony report. 



result has been unequivocally established, the impact on the 
interpretation of any subsequent or related results is unknown and 
potentially limiting. 

4. The failure to investigate and report the cause of inconclusive results 
potentially conceals the error rate and/or the individual examiner 
proficiency rate related to a particular test. If these are unknown, then 
the scientific reliability of that test is not known. This may in turn 
create a false illusion of competence and proficiency in the mind of 
forensic examiners, their superiors, and the court. 

Inconclusive findings are clearly relevant to the reconstruction of a crime, the 
nature and extent of examinations performed, the evidence they were per- 
formed on, the quality of any testing, the competency of the examiner, and 
the legal proceedings that hinge upon the weight the court places on evidence 
of every kind. They are a result, just not one that is expected or even desired. 
Consequently, the failure to disclose such results is a violation of due process, 
and could foreseeably be conceived as an obstruction to justice — which is in 
fact a criminal charge. This is, however, unlikely, as the police and prosecu- 
tors very rarely sanction their own experts for conduct it generally encourages. 
Thus, such misconduct by government-employed scientists often goes unrec- 
ognized or uninvestigated. 

Consider the following case example of Brady in action, which highlights dis- 
parities between the agendas of law enforcement and science. Note that police 
investigators in particular want to clear and prosecute suspects in their cases. To 
accomplish these goals, they can lie to suspects about the existence of evidence 
or witnesses during initial interviews. In some states they are allowed to fabri- 
cate false reports and produce false evidence without fear of sanction; in others 
it is a crime. The laws and policies governing police conduct vary from agency 
to agency, and also with respect to jurisdiction. 

Matthew Christian is, as of this writing, a detective with the San Jose Police 
Department in California. He fabricated a report from the district attorney's 
crime lab with a phony lab analyst's name that "confirmed" the presence of 
semen on a blanket related to an alleged sex crime. 6 He then used this fab- 
ricated report during a suspect interview to gain an inculpatory statement. 
Unfortunately, he forgot about his deception and put the "ruse report" into 
his case file alongside a real lab report that contradicted it. The district attor- 
ney proceeded to trial thinking she had hard physical evidence — denying sev- 
eral defense requests about the contradictory lab results. When asked about it 
on the stand during a preliminary hearing, Detective Christian falsely testified 
as though the fake lab report and analyst were real and the findings had been 
inculpatory. The fake lab analyst was even put on the district attorney's witness 
list. Only when the defense was finally able to speak with the lab did they 
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discover the confirmatory report was a fake. This information was forwarded 
to the district attorney, who had not verified the report. 7 

In December of 2006, all charges were dropped against the accused (Griffy, 
2007a). Detective Christianson remains on active duty with San Jose Police 
Department. The use of ruse reports remains standard practice. 

Without the cover of Brady and the tenacity of alert defense counsel, the detec- 
tive's error and his related misconduct might not have been revealed until dur- 
ing trial — after the damage had already done by forcing the accused to appear 
in front of a jury. 

Currently, Brady is only as good as the investigators and prosecutors who fol- 
low it, the judges who enforce it, and the defense counsel who understand and 
raise it as an issue. The general absence of prosecutorial sanctions for Brady vio- 
lations has put the criminal justice system on the honor system in this regard. 
Scientific experts in their employ, therefore, have a tremendous responsibility 
to self-govern with respect to their evidence and its discovery. Their failure to 
comply, despite the cheers of the prosecution and the indifference of some trial 
courts, has repeatedly been the cause of reversal at the appellate level. 

While scientists employed by the government are admonished to comply with 
Brady, scientists employed by the defense are admonished to work within the 
restrictions of the attorney-client privilege. This legal entitlement is intended to 
facilitate truthful communication and fully informed advocacy by a defen- 
dant's counselors. It protects the confidentiality of dealings between lawyers 
and their clients, but also extends to their agents, which includes expert con- 
sultants. If a scientific consultant renders a finding that is useful to the defense, 
he or she may be asked to write a report or declaration that will be discoverable 
to the prosecution under the rules of evidence, and even to give subsequent 
expert testimony before the court. If the consultant renders findings that are 
harmful to defense theories of the case, the forensic consultant may be kept 
within the privilege and expected to abide by it, that is, unless concealing find- 
ings presents an ethical conflict or facilitates a crime — as will be discussed in 
the next chapter. 

The rules for the accused and the rules for the prosecution are very different. 
In an adversarial system with the presumption of innocence and right to due 
process, they must be. And these rules will have nothing to do with the man- 
dates of good science, but rather due process and its interpretation by a given 
court or government agency. Forensic criminologists must understand, expect, 
and conform to the nature of this imbalance to serve their role effectively and 
without prejudice. If they do not believe in these rules and their underlying 
assumptions regarding the rights of the accused, then they should not seek to 
serve in a forensic capacity. 



7 ln 1990, the same police 
department had been warned 
by the judiciary to cease the 
practice of creating phony lab 
reports. However, in 2002, 
"detective Juan Serrano [of the 
San Jose Police Department] 
described the use of ruse 
crime lab reports as 'standard 
procedure' at that time" (Griffy, 
2007b). 
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3. Every defendant is entitled to objective scientific expert 
assistance. 

In the United States, forensic criminologists, regardless of their employer, 
must accept the legal principle that every defendant is entitled to an adequate 
defense, which includes reasonable access to scientific expert assistance should 
the need arise. This stems from the right of the accused to due process. Without 
adequate access to independent scientific assistance in the examination of 
evidence, or even interpreting the government's findings, and set against the 
overwhelming resources of the government, due process cannot prevail. As 
explained in Giannelli (2005, p. 539): 

In many criminal cases, securing the services of experts to examine 
evidence, to advise counsel, and to testify at trial is critical. As the 
commentary to the American Bar Association (ABA) Standards notes : 
"The quality of representation at trial ... may be excellent and yet 
unhelpful to the defendant if the defense requires the assistance 
of a psychiatrist or handwriting expert and no such services are 
available." As early as 1929, Justice Cardozo commented: "[U]ponthe 
trial of certain issues, such as insanity or forgery, experts are often 
necessary both for the prosecution and for defense .... [A] defendant 
may be at an unfair disadvantage, if he is unable because of poverty 
to parry by his own witnesses the thrusts of those against him. " 
Similarly, Judge Jerome Frank observed in a 1956 opinion: "The best 
lawyer in the world cannot competently defend an accused person 
if the lawyer cannot obtain existing evidence crucial to the defense, 
e.g., if the defendant cannot pay the fee of an investigator to find a 
pivotal missing witness or a necessary document, or that of an expert 
accountant or mining engineer or chemist." He went on to observe: 
"In such circumstances, if the government does not supply the funds, 
justice is denied the poor — and represents but an upper-bracket 
privilege. " 

The ABA Standards require adequate access to experts for both the 
defense and prosecution, and there are some statutory provisions 
for defense experts. For example, the Criminal Justice Act provides 
for expert assistance for indigent defendants in federal trials. The 
Act, however, limits expenses for experts to $1,000.00 unless the 
court certifies that a greater amount is "necessary to provide fair 
compensation for services of an unusual character or duration. " But, 
as Judge Weinstein has noted, "The Act's $1,000 limit for defense 
experts is far too low . . . and must be increased if due process is to be 
afforded defendants." Many states have comparable provisions, but the 
monetary limits are often incredibly low — until recently $250 maximum 
in capital cases in Illinois. 
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In Ake v. Oklahoma, [470 U.S. 68 (1985)] the Supreme Court recognized 
a due process right to a defense expert. The Court wrote: "[W]hen 
a State brings its judicial power to bear on an indigent in a criminal 
proceeding, it must take steps to assure that the defendant has a fair 
opportunity to present his defense." This fair opportunity mandates 
that an accused be provided with the "basic tools of an adeguate 
defense." Nevertheless, some courts have attempted to limit this right 
to capital cases or to psychiatric experts. This narrow application 
fits the facts in Ake but not its rationale. Other courts have imposed 
demanding threshold standards for the appointment of defense 
experts. If the threshold standard is too high, the defendant faces 
a "catch-22" situation, in which the standard "demand[s] that the 
defendant possess already the expertise of the witness sought. " 

A number of sources indicate that the lack of defense experts continues 
to be a problem for indigent defendants. 

We mentioned the importance of Ake to the development of forensic crimi- 
nology in the United States in Chapter 1 . The legal entitlement to expert assis- 
tance provides a professional mandate to forensic experts wherein they fail the 
intentions of the criminal justice system should they select clients solely based 
on their alignment for or against a particular side. That is to say, the objective 
forensic criminologist has an obligation to perform examinations for which- 
ever side approaches him or her first. If one is truly an impartial scientist, then 
one has no stake in the outcome and sides are a nonissue. If one's examina- 
tions are truly scientific, and the results are insusceptible to biasing influences, 
then it cannot matter to the scientist which side of a legal conflict asks that they 
be performed. The scientific facts must out for justice to be served. Refusal to 
work for either side based simply on the politics of alignment with one over 
the other, for fear of personal or professional sanction or out of a misplaced 
moral imperative, accurately telegraphs examiner bias. 

This also demonstrates that the objective scientific expert is one who is able 
and willing to work for either side in a legal dispute, offering precisely the 
same interpretations under like fact patterns and circumstances regardless. The 
authors sympathize with government-employed forensic practitioners who 
may, by policy, be barred from practice outside their place of employment. The 
issue of examiner bias associated with such isolated forensic engagement will 
be discussed later in this chapter. 

However, we take note that many government forensic analysts enjoy a juris- 
dictional exception, where they may provide forensic services on private cases 
beyond the borders of their employer's influence to maintain an impartial prac- 
tice while also avoiding obvious conflicts of interest. Employees of a county 
crime lab may privately consult on cases in other counties or in other states, 
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for example. The same may also be true for those employed by police agencies. 
Similarly, forensic psychologists may work for a state hospital but may con- 
sult privately on matters out of state. Again, this is a matter of internal agency 
policy, not of law. 

Often, the refusal of forensic practitioners to work private cases for the defense 
is the result of the very real fear of being "blacklisted" by their prosecution- 
oriented friends and colleagues (to keep experts in line and forensic expertise 
aligned with the prosecution), or out of the belief that their work might help 
a guilty party go free. This second line of reasoning arrogantly assumes the 
ultimate issue of legal guilt, which will be discussed shortly. It also suggests a 
diminished view in the abilities of the prosecution, and an underlying belief 
that cases should not be tried with the full force of good science on the side of 
the accused. It suggests that the prosecution may not have a good case, or good 
evidence, and that subsequently its way should be smoothed by the absence of 
competent analysis and testimony. These are not the holdings characteristic of 
a true scientist, let alone a forensic one. 

4. The objective scientist is a not a member 
of the adversarial "team. " 

While the criminal justice system necessarily sets two legal sides against each 
other — the prosecution and the defense — we have already explained that 
objective scientists do not take up the banner of either. In fact their only value 
to the legal process is with respect to their objectivity. These scientists are there 
to advocate for evidence and its dispassionate interpretation — nothing more. 
They can have no emotional, professional, or financial stake in the outcome. 
In other words, they cannot be paid to guarantee findings or testimony favor- 
able to their employer, nor can their advancement be connected to the success 
of one party over another. This is, of course, separate from being compensated 
for time spent performing analysis and giving testimony. The second author 
(Petherick) is reminded of a discussion with a private forensic consultant who 
was, without discussing the specifics of the case, citing his involvement in a 
civil case. While outlining his involvement, the private consultant made the 
somewhat bold claim that "we are going to win this one." When asked what 
he meant, the private consultant referred specifically to himself and the legal 
"team" that had sought his assistance, as though there was some right and 
wrong side of the legal argument. Such alignment is inappropriate and tele- 
graphs a biased mindset. 

The division of investigative, legal, and scientific spheres exists to allow foren- 
sic practitioners to act as an objective foil to those who hire them — whether 
they are attorneys or law enforcement investigators. As previously discussed, 
investigators and lawyers have different goals and ethical considerations than 
do scientists. Each is admonished to act within the scope afforded his or her 
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role, and not intrude upon that of the others. For example, lawyers at trial are 
interested in the facts and evidence that assist their case. The rest they are con- 
tent to distort or simply ignore. This is discussed in Ingraham (1987, p. 183): 

[0]ne often hears the following specious argument that the adversarial 
system has a built-in protection against the partial, partisan, and one- 
sided presentation of the evidence: "Not to worry. What is left uncovered 
by one side of the dispute will surely be brought out and highlighted by 
the other side. Before the case is over, the jury will have these facts in it 
possession. Moreover, it will have all the facts critically evaluated, their 
having passed through a searing test of rigorous cross-examination." 

. . . [I]t rarely works out this way. It is not always in the best interest 
of the other side to bring out evidence that has been omitted or 
obfuscated by opposing counsel; that evidence may be just as 
damaging to the "version" that the other side is pressing. Thus, quite 
frequently, both sides will obscure or omit facts essential for a just and 
impartial assessment of the event for tactical reasons, with the result 
that the jury never gets the full story. 

When scientists step outside their objective role, to withhold or distort relevant 
findings and in essence take sides, justice is perverted. Consider the example of 
then Sgt. Tom Bevel, a well-known bloodstain pattern analyst from Oklahoma. 
In Oklahoma v. Smith (1987), while employed by the police, serving as a senior 
officer for the International Association of Bloodstain Pattern Analysts, and 
holding no scientific qualifications, he testified for the prosecution that he was 
a "blood expert" (p. 30). This is a statement that he clearly believed despite 
how ridiculous such testimony would appear to an actual serologist (a scien- 
tist specializing in the scientific study of blood). This characterization would 
allow Sgt. Bevel to testify before the court as an expert not only in bloodstain 
patterns, but as an expert with respect to the chemistry underlying tests for the 
presence of blood — namely Luminol. 

Sgt. Bevel admitted under oath to performing Luminol tests on an item of 
clothing evidence (the defendant's jeans) with negative findings that he made 
no record of in his one and only written police report. These findings docu- 
mented the absence of blood that should have been present for the prose- 
cution's theory of the case against the accused to be true. Concealing these 
negative findings by failing to report them could only assist the prosecution 
and hamper the defense in the preparation of their respective cases. 

The existence of Sgt. Bevel's Luminol examination of the jeans findings did not 
come to light until mid-trial during the cross-examination of a forensic scien- 
tist from the police crime lab — Janice Davis. Ms. Davis went out of her way 
to volunteer the existence of Luminol testing performed by Sgt. Bevel when 
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responding to a general question about Luminol from defense counsel. The 
prosecution objected and informed the court that this was in fact the first time 
they were hearing about any such testing. 

Negative Luminol results strongly support the conclusion that the defendant's 
jeans had not been stained with blood at any time (Gaensslen, 1983). This 
chemical finding contradicted witness statements that the defendant had 
blood on his jeans that needed cleaning. As such, the results of the Luminol 
test that Sgt. Bevel administered were exculpatory evidence, which he conceded 
under cross-examination in the following exchange and sidebar involving 
M. L. Cantrell, attorney for Richard Smith and Michael Gahan, Asst. District 
Attorney for El Reno, Oklahoma (Oklahoma v. Smith, 1987, pp. 30-31): 

Q. Well, Sergeant, would it be fair to characterize you, in effect, as a 
blood expert? 

A. I believe that's correct, yes, sir. 

Q. If you were the blood expert in this case and, as you say, you 
conducted tests for splatters on the car and, I assume, tested chips and 
scrapings or supervised their testing, and tested with the luminol, why 
did you not include that in your report? 

A. Well, at that particular time, I didn't see that it had any relevance. 
I discussed it with the detective on the case and really did not want to 
perform the examination in the first place, given what he had described 
as the condition the jeans were found in. In other words, we did it 
simply from his request. I certainly did not expect to find anything at 
all. And, of course, that was the case. 

Q. Well you, of course, are an experienced officer and you understand 
that that is what is referred to as exculpatory evidence? 

MR. GAHAN: Objection, Your Honor. The question calls for the witness 
to make a legal conclusion. 

MR. CANTRELL: It calls for him to make a conclusion about evidence of 
a sort in which he is an expert at. 

THE COURT: I'll allow inquiry into that area. 

A. I'm sorry. Would you — 

Q. Yes. You understand, of course, that that evidence which, of 
course, as you know, a negative test result is, in and of itself, a type of 
evidence, was of an exculpatory nature, do you not? 

A. I would have to say at this point that I can agree with what you're 
saying, yes, sir. 
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According to the trial transcript, Sgt. Bevel admitted under oath that he under- 
stood the Luminol findings to be exculpatory, but saw no need to make a 
record of the test or the result. Just to be clear, since it did not help the pros- 
ecution, the Luminol test performed on the defendant's jeans was not reported 
or documented at all, and the findings were almost lost. In light of Brady, the 
bankruptcy of this sort of biased practice from those employed by the govern- 
ment should be evident to the objective forensic practitioner. 

Forensic practitioners must be judged solely based on how well they under- 
stand and apply the scientific method in their analysis, and the objectivity and 
transparency of their findings. This is a fundamental divide between investiga- 
tors and lawyers on the one hand, and scientists on the other, that cannot be 
violated. Taking up an adversarial mission successfully violates that divide at 
the cost of due process. Just as forensic practitioners cannot lie without los- 
ing their scientific credibility, they cannot administer their practice in a parti- 
san fashion without losing their impartiality. Unambiguous separation of the 
forensic practitioner from the legal team is necessary to maintain that objectiv- 
ity, as well as clarity of purpose for both. The partisan practitioner serves only 
vanity, and ultimately serves neither justice nor the law. 

5. Scientific fact and legal truth are not the same. 

As we have already demonstrated, scientific fact and legal truth are very dif- 
ferent propositions. Not only are they established by entirely different means, 
they are also sought for what can be incompatible ends. Forensic crimi- 
nologists need to learn the difference to be able to maintain their scientific 
identity. 

Science seeks to find out what happened and why; the law seeks just resolution 
of legal conflict. These are not necessarily mutually exclusives ends, but they 
can be, as explained in Thornton and Peterson (2002, p. 148): 

The courts are interested in forensic science only from the standpoint of 
how science may be used by the trier of fact to resolve technical issues. 

But there is a fundamental conflict here. The classical goal of science 
is the production of truth, while the goal of law is the achievement of 
justice. 

Few forensic scientists harbor serious misgivings about the expectation 
of good science on the part of their clients, be they the police, the 
prosecution, or the defense bar; indeed, most forensic scientists are 
rather cynical on this point. The clients want good science and the 
truth if it will help their case. If good science and the truth will not help 
their case, they will willingly settle for poor science and something less 
than the absolute truth. 
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Most forensic scientists accept the reality that while truthful evidence 
derived from scientific testing is useful for establishing justice, justice 
may nevertheless be negotiated. 

Investigators gather facts for use in legal proceedings. Scientists use the scien- 
tific method to examine, establish, and interpret the facts and evidence avail- 
able in a given case. The decisions reached by judges and juries, referred to as 
the triers of fact, are legal determinations based on a narrow picture of that evi- 
dence for the sake of justice. 

This disparity of roles and goals creates tension between the scientist and the 
court — and can result in an unfortunate amount of misunderstanding and 
even hostility between the two. It is interesting to note that this situation can 
also create tension between the forensic criminologist and the public, should 
they hold themselves out improperly — or should the public confuse scientific 
fact and legal truth without being corrected. 

Scientific fact refers to information and events that have been established based 
on a broad factual record to a reasonable degree of scientific certainty by sci- 
entists using the scientific method. Legal truth refers to information and events 
that have been established by a court ruling based on a narrow factual record — 
either at the discretion of a judge or jury. Scientific fact is the result of objective 
and analytical deliberation; legal truth is the result of something else entirely, 
as explained in Thornton and Peterson (2002, p. 149): 

Scientific "truths" are established when the validity of a proposition 
is proven to the satisfaction of a prudent and rational mind. Legal 
"truths" are not established by the exercise of the scientific method, 
but by the processes of the adversary system. 

The role of physical evidence in the administration of justice may 
reasonably be described as follows: Science offers a window through 
which the law may view the technological advances of our age. Science 
spreads out a smorgasbord of (hopefully) valid facts and, having 
proudly displayed its wares, stands back. The law now picks out those 
morsels that appear most attractive to it, applying selection criteria 
that may or may not have anything to do with science. These selection 
criteria may appear sensible, even obligatory to the law, but may 
appear illogical or even whimsical to science. 

By undertaking forensic practice, forensic criminologists accept this disparity 
and recognize their role as educators to the legal process. They are not final 
arbiters of legal outcomes. This distinction must be made clear at every oppor- 
tunity to help avoid confusion and improper expectations. 

Conversely, despite the holdings of some misled jurists, the superior court (a.k.a. 
the trial court) is not the final arbiter of scientific fact. Rather, it determines the 
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admissibility of evidence and legal outcomes until the next legal cycle, such as 
a postconviction hearing or appeal. Any position to the contrary ignores the 
reality of the appellate process, in which state or federal appellate and supreme 
courts can reverse lower court decisions. It also ignores the advent and impact 
of DNA exonerations and even false confessions. These provide recurring sci- 
entific proof that many in the United States are found legally guilty in court 
while being factually innocent of their alleged crimes. As explained in Uphoff 
(2006, p. 838): 

The growing number of DNA exonerations and the attendant publicity 
surrounding these cases and other wrongful convictions sound an 
increasingly loud [and] discordant note in the normal chorus of praise 
for the American criminal justice system. 

The ever-increasing number of exoneration cases has altered the way judges, 
lawyers, legislators, the public, and scholars perceive and ultimately por- 
tray the criminal justice system's accuracy. That is to say, its fallibility is 
becoming more and more apparent. Legal truth, then, is most accurately 
perceived as a function of the prevailing judgments in a given court at a 
given moment — all susceptible to the scrutiny of appellate review, revision, 
and reversal. 

Given these considerations, students must be disciplined in, and alert to the 
need for, cleaving established scientific facts and interpretations from legal 
truth. They should work carefully to disallow one from clouding or intruding 
upon the other. They must also remain confident that scientific facts and inter- 
pretations are determined by means of the scientific method and are meant 
to exist in a sphere independent of the court. No legal finding can change or 
intrude upon a scientific fact or interpretation; it can only rule on its admissibil- 
ity. Ironically, scientific facts and interpretations change legal findings almost 
daily. Should this perspective be lost, the student may grow into a practitioner 
who cannot tell one from the other or worse — one who considers them to be 
the same thing. 

6. The "ultimate issue" is the province of trier of fact. 

The ultimate issue is the legal question before the trier of fact (a.k.a. the judge 
or the jury). As explained in Black's Law Dictionary (Black, 1990), the ulti- 
mate issue is "That question which must finally be answered as, for exam- 
ple, the defendant's negligence is the ultimate issue in a personal injury 
action." That is to say, the ultimate issue relates to legal findings of guilt, 
innocence, or, in civil matters, liability. The ultimate issue is meant to be 
determined by the trier of fact based on consideration of the ultimate facts, 
defined in Black (1990) as "facts which are necessary to determine issues in 
cases, as distinguished from evidentiary facts supporting them." The judge 
decides what the ultimate facts of a case are, based on his or her deductions 
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and good judgment as they relate to the evidentiary facts. This will be 
discussed further in the next section. 

The history of case law that prohibits forensic experts from intruding on the 
ultimate issue by directly answering these kinds of questions for the judge or 
jury is referred to as the Ultimate Issue Doctrine. This holds that witnesses are 
prohibited "from giving an opinion on the ultimate issue is the case. The ratio- 
nale underpinning the ultimate issue rule is that expert opinion should not be 
permitted to invade the province of the jury" (Moenssens, Starrs, Henderson, 
andlnbau, 1995, p. 75). 

Careful readers will note that FRE 704, provided in a previous section, all but 
abandons the Ultimate Issue Doctrine, explaining that testimony "in the form 
of an opinion or inference otherwise admissible is not objectionable because 
it embraces the ultimate issue to be decided by the trier of fact." Rather, the 
FRE require that expert opinions be "helpful." However much subsequent case 
law retains the prohibition, with courts all across the United States unwilling 
to allow experts to give this kind of testimony, though there are exceptions 
(Moenssens et al., 1995). 

The rules of evidence and related case law are essentially conflicted on the 
question of ultimate issue testimony from forensic experts. This pretty much 
guarantees that experts will be asked to violate it by zealous advocates. In fact, 
it is customary in some courts. Forensic criminologists must take notice of 
whether and how their findings intrude on the ultimate issues before writing 
reports, let alone taking the witness stand. 

Forensic practitioners routinely hold scientific findings or inferences within 
their respective fields that bear closely or directly on the ultimate issue. As 
explained in Moenssens et al. (1995, p. 76): 

The problem regarding the ultimate issue limitation is simply that in 
complex cases involving issues beyond the abilities of a layman, a jury 
may need an expert's opinion on the ultimate issue in order to reach 
a fair verdict. Opinion on the issues of identity [i.e., DNA, fingerprint 
comparison, etc.], value, insanity, and intoxication, for instance, all 
border on what would be considered ultimate fact issues, yet they are 
generally held admissible. 

Forensic practitioners should, of course, be able and willing to educate the 
court as to scientific opinions related to and bordering on the ultimate issue, 
but they must fully acknowledge their limitations. 

Because scientific fact and legal truth do not abide by the same standards, 
forensic practitioners are necessarily barred from intruding on the ultimate 
issue when it involves a purely legal determination or subject matter that is 
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beyond their area of expertise. The reasons for this are fairly straightforward: 
forensic practitioners are not generally experts at rendering legal conclusions 
within the complex considerations of regional statutes and case law that binds 
the average jurist; and, while they may hold opinions on many issues, not all of 
these are necessarily expert opinions. If the ultimate issue relates to a question 
that is within the practitioner's area of expertise, then it is disingenuous for the 
court to bar the forensic practitioner from giving related testimony. However, 
this assumes that both the court and the practitioner are being careful to delin- 
eate the nature and scope of that expertise. This is not always the case. 

Some examples may be useful: 

■ A psychiatrist may be asked to give an opinion on the ultimate issue 
of competency or sanity in a pretrial hearing. As the interpretation 
of either is a question of mental character, this is properly within 
certain kinds of psychiatric and even psychological expertise. In such 
cases the ultimate issue of guilt is either conceded or irrelevant to the 
proceedings. 

■ A DNA criminalist may be asked to give testimony regarding the 
nature and probability of a particular DNA "match" at trial. He or she 
may then be asked a follow-up question regarding the identity of the 
contributor of a particular DNA sample. These are properly within their 
area of expertise — assuming that the criminalist has sufficient education 
and training in probabilities and statistics. However, asking him or her 
to opine regarding the guilt or innocence of a particular person based 
on these findings would intrude on the ultimate issue in an improper 
fashion. 

■ An expert on rape or rape investigation may be asked to give testimony 
on the existence of injuries related to sexual assault, or false reports of 
sexual assault, and related indicia. Then he or she may be asked whether 
or not the case at hand involves a rape or false report. If the expert has 
expertise and evidentiary findings that bear directly on this issue, as 
well as a related expert opinion, then there is no reason for the court 

to exclude it. Rather, the expert has a duty to refrain from delving into 
issues of ultimate legal guilt or innocence. He or she must stick with 
the scientific facts and make clear that he or she is not drawing any 
legal conclusions. This is analogous to a forensic pathologist testifying 
as to cause and manner of death and determining cause as a gunshot 
wound and manner as homicide (which is a crime, and subsequently an 
ultimate issue) — without naming the person responsible. 

Suffice it to say that forensic criminologists should be ever mindful of the ulti- 
mate issue, and approach the question of whether and when they may violate 
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it with great care. Sometimes they will be barred from doing so when it is 
clearly within their scope; sometimes they will be invited to do so when it is 
not. In either instance they must abide the rulings of the court — even when 
they disagree. 

This brings us to our final point of major concern. 

7. The judge is always right. 

The forensic realm is one of laws, not science. Science is merely an occasional 
guest. The forensic realm is generally presided over by judges. Barring miscon- 
duct, a judge's authority over his or her cases must be respected and his or her 
will conformed to. The judge decides who the experts are, what evidence is 
admissible, and how and when court will proceed. If one seeks to engage in 
forensic practice, one must accept this reality and the many disappointments 
that will necessarily follow. 

Consider the issues of evidence and experts. 

Evidence, as explained in Black (1990), is "testimony, writing, material objects, 
or other things presented to the senses that are offered to prove the existence 
or non-existence of a fact." This is consistent with Lilly (1987, p. 2), which pro- 
vides that evidence is "any matter, verbal or physical, that can be used to sup- 
port the existence of a factual proposition." Evidence in a forensic context is 
not a scientific designation; rather, it is a legal construct. 

Consider that any fact or finding gathered in relation to a legal proceeding is 
considered evidence until a judge says it is not. For example, documentation 
of a factual event may exist, such as a taped interview or a written confession 
or an exclusionary test result. However, a judge may determine that it is not 
admissible, for whatever reason, and that fact and related documentation may 
not be considered as evidence at trial. 

As direct result of this legal reality, the sum total of evidentiary facts under con- 
sideration by a judge or jury in a given case generally does not represent the 
entire picture of known facts or findings; rather, it is the court's interpretation 
and reduction of the evidence based on its determination of what is and is not 
admissible. According to Black (1990) admissibility "as applied to evidence... 
means that the evidence introduced is of such character that the court or judge 
is bound to receive it; that is, allow it to be introduced at trial." Trial judges 
have broad discretionary authority with respect to deciding the admissibility 
of any proposed evidence. It is in reality a complex and inconsistently applied 
legal heuristic whereby a judge determines which facts and circumstances may 
actually be introduced as evidence based on "material relevance." Such deter- 
minations may be standardized for certain kinds of proposed evidence, or they 
may require an evidentiary hearing. 
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A forensic expert, according to FRE 702, is qualified by virtue of "knowledge, 
skill, experience, training, or education," at the discretion of the judge. The 
entire concept of forensic expertise is a legal one, unrelated to scientific prac- 
tice. That is to say, in the domain of science there are those who use the scien- 
tific method and those who do not. It is a question of objectivity, methodology, 
and competence. Everyone's work should be transparent and replicable. In the 
forensic realm, the court designates or "qualifies" experts: those with knowl- 
edge beyond that of the average layman. Some have misinterpreted this to sug- 
gest that being designated a forensic expert by the court is akin to recognition 
of mastery of a given subject. This is not the case: "expert" is a legal classifica- 
tion and not a scientific or professional one. 

Judges are meant to invoke standards for the admissibility of experts, such as 
Frye, Daubert, or Kumho, 8 to screen out junk science or unproven methods of 
analysis. However, these are guidelines only and not requirements, as judges 
have, again, broad discretion with respect to admissibility of all things — to 
include experts and expert testimony. In reality, judicial rulings on expert 
admissibility are partial to say the least, as discussed in Moreno (2004): 

Judges routinely admit expert testimony offered by prosecutors, but 
frequently exclude expert testimony offered by the defense. A review 
of federal criminal court cases reveals that 92% of prosecution experts 
survive defense challenges while only 33% of defense experts survive 
challenges by federal prosecutors. A recent study of federal appellate 
criminal cases found that more than 95% of prosecutors' experts are 
admitted at trial, while fewer than 8% of defense experts are allowed 
to testify. Why do judges consistently fail to scrutinize prosecution 
experts? Maybe it is the uniform. The most common prosecution expert 
witness is a police officer or a federal agent. In state and federal criminal 
trials, law enforcement experts are routinely permitted to testify to 
opinions and conclusions derived from their on-the-job experience and 
personal observations. Prosecutors rely on police officer experts most 
frequently in narcotics cases. In drug cases, law enforcement experts 
are often asked to interpret ambiguous words or phrases used by the 
defendant and/or his coconspirators. The purpose of, and problem with, 
this expert testimony is that it tells jurors precisely which inculpatory 
inferences they should draw from the factual evidence. 

At this point, our discussion must necessarily double back to the ground cov- 
ered in the previous section regarding the distinctions between scientific fact 
and legal truth. The habits found in the assignment of expert status by the 
courts paints the very clear picture that scientific prowess and forensic expertise 
are not the same thing, as employment by the prosecution is far and above a 
more significant consideration in the forensic realm. 



"Frye v. United States (293 
F. 1013, D.C.Cir. 1923) 
requires that expert testimony 
be generally accepted by the 
relevant scientific community; 
in Daubert v. Merrell Dow 
Pharmaceuticals, Inc. (509 
U.S. 579, 1993), the Supreme 
Court held that Rule 702 
superceded Frye, requiring 
scientific testimony to be "not 
only relevant, but reliable"; In 
Kumho Tire Co. v. Carmichael 
(526 U.S. 137, 1999), the 
Supreme Court held that 
Daubert "applies not only to 
testimony based on 'scientific' 
knowledge, but also to 
testimony based on 'technical' 
and 'other specialized' 
knowledge." 
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These are just some of the rules of the court that forensic criminologists and 
other forensic practitioners must learn and abide. 

Readers should, in general, take notice that few of the terms or definitions pro- 
vided in this section has anything to do with the practice of science, the use of 
the scientific method, the establishment of scientific fact, or the inference of 
scientific opinion. The notion of experts, evidence, ultimate facts, admissibil- 
ity, relevance, and even the ultimate issue exist purely as legal constructs. This 
additional set of terms, definitions, and rules can create role strain and lead to 
cognitive dissonance among even the most seasoned forensic practitioners. 

ROLE STRAIN AND COGNITIVE DISSONANCE 

Forensic criminologists work within the convergence of science, investigations, 
and the law — and often academia. They may, within the hours of a single day, 
find themselves working with students, consulting with police officers, advis- 
ing lawyers, testifying before judges, and even seeking advice from other foren- 
sic practitioners. Their circumstances are constantly changing, and each realm 
has its own set of values, rules, and expectations. With each transition, be it in 
thought or physical surroundings, they must consciously shift their mission 
gears. However, realms often collide. 

Role Strain 

The constant shifting of roles and the collision of multiple-role expectations 
can cause what sociologists refer to as role strain. As explained in Kennedy 
and Kennedy (1972, p. 16), role strain is a reference to the "difficulties and 
contradictions inherent in one's role." In private practice, forensic criminolo- 
gists must abide by the often-incompatible principles of both science and law. 
This is compounded by the expectations of judges and lawyers. If the govern- 
ment employs them, agency policy and politics will ensure further tension. 
In some government bureaus "the culture of group loyalty and protection is 
powerful" and attitudes develop where "loyalty to [coworkers] — even corrupt 
ones — exceeds loyalty to the [agency] and to the law," (Mollen, 1994, p. 5). As 
these conflicting rules, values, and circumstances compound, strain draws and 
weakens even the most honorable practitioners. 

When roles and expectations are in direct and irrefutable conflict, foren- 
sic criminologists must decide which duty is primary and which set of rules 
they are going to follow. Theoretically, science should win out: objectivity 
and skepticism are what give them value to the criminal justice system at all. 
In reality, however, acting objectively and skeptically comes at a cost. It can 
end friendships, it can earn one the derision of colleagues or supervisors, it 
can hamper promotions and pay raises, it can bring unwanted attention to 
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individual errors and failings, and it can even get one fired. Role strain blurs 
matters further, and weakens the resolve to conduct oneself impartially. 

Cognitive Dissonance 

The mental discomfort or anguish that occurs when scientific integrity meets 
cultural, financial, and moral consequences is a form of cognitive dissonance. 
A useful explanation is offered in Seaman (2006, pp. 1109-1110): 

The theory of cognitive dissonance... posits that people feel discomfort 
when they hold two discrepant cognitions in mind at once. As a result, 
they are driven to reconcile these cognitions by somehow bringing 
them closer to consonance. A paradigmatic instance of dissonance 
is presented when one's beliefs conflict with one's behavior or 
experience. And a paradigmatic response to such conflict, as predicted 
by dissonance theory, is rationalization. By rationalizing — constructing 
reasonable justifications that appear to bring the attitude and 
experience into consonance — the person satisfies the psychological 
drive for coherence and reduces the discomfort of dissonance. 

Humans are exceptionally adept at rationalization. Indeed, recent 
research suggests that at least some attitude change occurs 
automatically and without conscious processing. 

As dictated by self-affirmation theory, "thought and action are guided by a strong 
motivation to maintain an overall self-image of moral and adaptive adequacy" 
(Aronson, Cohen, and Nail, 1999, p. 128). If a fact or circumstance comes to 
bear which suggests or demonstrates that we are not good, capable, intelligent, 
or in control, we feel pressure to act. Reducing dissonance (a.k.a. disagree- 
ment, lack of harmony, etc.) helps restore a cohesive self-view. We do this by 
rationalizing and by seeking out confirmations of our beliefs while at the same 
time developing habits that keep us safe from contradictory materials, environ- 
ments, and even individuals. We look for validation, and we scorn everything 
else. When scientists do this, they actually become part of the problem they are 
meant to help solve. 

Forensic criminologists experience cognitive dissonance in many ways, but 
commonly it involves confrontations with and violations of their scientific 
role: when they are compelled to disguise or conceal unfavorable findings, 
to veil error and ineptitude, and to generally take the side of one adversary 
over another. Others experience cognitive dissonance when they uncover and 
loathe reporting the misconduct of others. Too many of those employed by 
government agencies reconcile their cognitive dissonance by conforming to the 
real or perceived cultural values of their peers and employers, embracing the 
belief that the ends justify the means. Sometimes the ends are a paycheck and a 
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pension; sometimes the ends involve cultural approval rather than abandon- 
ment; and sometimes it means choosing what is believed to be morally right. 

In a discussion that again highlights the differences between scientific and law 
enforcement culture, McClurg (1999, pp. 412-413) provides the following: 

Police officers rarely lie to intentionally convict innocent persons. They 
lie to convict those whom they believe to be guilty. And, in fact, the 
vast majority of criminal suspects are guilty. This is undeniably true in 
Fourth Amendment matters, the arena where most police lying occurs. 
In search and seizure litigation, incriminating evidence has been found 
in the possession of the suspect. The lying concerns not the factual 
guilt or innocence of the defendant. Rather, it usually involves the post 
hoc manufacturing of probable cause intended to justify the seizure of 
the incriminating evidence. 

The findings of the Mollen Commission Report [Mollen, 1994] bear out 
the conclusion that police falsification in such matters occurs principally 
because of an end-means rationalization: 

What breeds this tolerance (to falsification) is a deep-rooted 
perception among many officers of all ranks within the Department 
that nothing is really wrong with compromising facts to fight crime 
in the real world. Simply put, despite the devastating consequences 
of police falsifications, there is a persistent belief among many 
officers that it is necessary and justified, even if unlawful. As one 
dedicated officer put it, police officers often view falsification as, to 
use his words, "doing God's work" — doing whatever it takes to get 
a suspected criminal off the streets. This attitude is so entrenched, 
especially in high-crime precincts, that when investigators 
confronted one recently arrested officer with evidence of perjury, he 
asked in disbelief, "What's wrong with that? They're guilty." 

By elevating the importance of factual guilt in an individual case 
above their moral and ethical responsibilities to themselves and to 
the public they serve, many police officers have become conditioned 
to believe they are not acting wrongly when they lie to convict 
criminals. So deeply ingrained is this "end justifies the means" 
mentality that 29% of the respondents in the Orfield Study did not 
equate falsification of testimony at a suppression hearing with the 
crime of perjury. [Orfield, 1992] 

This rationalization becomes a huge problem when forensic criminologists 
working for or within a police agency are expected to go along with it. Or at 
least, it should. For some, the need to conform to peers and authority is simply 
too great an influence. As explained in Oleson (2007, p. 686): 
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Most people are familiar with peer pressure, and understand the 
instinct to fit in, but most of us do not understand how insidious the 
need to conform truly is. Researchers have found that even when there 
was no extrinsic reward whatsoever, subjects would provide obviously 
incorrect answers to easy questions, simply to belong. Far more 
terrifying than mere conformity, though, is our obedience to authority. 
More dangerous than garden-variety conformity, obedience implies 
acquiescence to an authoritative command. 

This position created by pressure from peers can be seen in a variety of situ- 
ations from the first days of schooling to the early — and in some cases the 
latter — stages of one's career and may manifest itself in a variety of ways and 
circumstances. 

Rather than hold fast their scientific perspective and principles, it is undoubt- 
edly easier for "embedded" forensic criminologists to follow the path of least 
resistance and adapt beliefs, attitudes, and behaviors that are rewarded, or at 
the very least not punishable, within a foreign culture such as those found in 
law enforcement or the courtroom. 

Knowing about cognitive dissonance and self-affirmation tendencies is a big 
step toward alleviating their harmful effects. Mental discipline is the next. 
Forensic criminologists have a scientific duty to hold their objective mandates 
as primary and remain alert of their own cognitive dissonance. 



METACOGNITION AND COGNITIVE FAILURE 

Not all falsity and incompetence are deliberate or subconsciously influenced 
by cognitive dissonance or observer effects. Many practitioners in the foren- 
sic community use incompetent methods and weak or flawed logic simply 
because they do not know any better. At the most basic level, these individuals 
are unaware that what they are doing is inept because they lack the cognitive 
ability to recognize their own incompetence. This relates to an area of cognitive 
psychology known as metacognition. Metacognition (a.k.a. metamemory, meta- 
comprehension, and self-monitoring) refers to "the ability to know how well 
one is performing, when one is likely to be accurate in judgment, and when 
one is likely to be in error" (Kruger and Dunning, 1999, p. 1121). At a funda- 
mental level, metacognition can be conceived of as thinking about thinking. 
For metacognitive ability to engage, there must first be a level of self-awareness. 
This entails explicit knowledge that one exists separately from other people in 
full recognition of one's capabilities, strengths, weaknesses, likes, and dislikes. 
Then forensic practitioners must possess the requisite knowledge relating to 
their particular field to be able to perform competently; they must know the 
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basic principles and practice standards that they should employ and be able 
to explain why. Finally they must have the cognitive capacity to stop or pause 
during the performance of a task or examination, reflect on their work and 
results, apply critical thinking skills, and critique their own performance to 
that point. 

It has been demonstrated that, with respect to the nature of expertise, nov- 
ice practitioners tend to possess poorer metacognitive skills than do expert 
practitioners, for lack of experience confronting their own errors or with prob- 
lem solving particular to the geography of their domain. Moreover, Kruger and 
Dunning (1999, p. 1122) have suggested that, based on these findings, "unac- 
complished individuals do not possess the degree of metacognitive skills nec- 
essary for accurate self-assessment that their more accomplished counterparts 
possess." As Kruger and Dunning (1999, p. 1121) explain: 

[W]hen people are incompetent in the strategies they adopt 
to achieve success and satisfaction, they suffer a dual burden: 
Not only do they reach erroneous conclusions and make unfortunate 
choices, but their incompetence robs them of the ability to realize it. 
Instead ... they are left with the mistaken impression that they are 
doing just fine. 

We refer to this particular phenomenon as metacognitive dissonance — believ- 
ing oneself capable of recognizing one's own errors in thinking, reasoning, 
and learning, despite either a lack of evidence or overwhelming evidence to 
the contrary. General examples include believing oneself to be knowledgeable 
despite a demonstrable lack of knowledge; believing oneself to be incapable 
of error despite the human condition; believing oneself to be logical in one's 
reasoning despite regular entrapment by logical fallacies; and believing oneself 
to be completely objective despite the persistence of observer effects. Miller 
(1993, p. 4) explains: "It is one of the essential features of such incompetence 
that the person so afflicted is incapable of knowing that he is incompetent. 
To have such knowledge would already be to remedy a good portion of the 
offense." 

By our making clear the nature of the scientific method, in combination with 
observer effects, role strain, and cognitive dissonance, which are compounded 
by working under the strains of the forensic realm, we hope that the remedy of 
awareness has at the very least been successfully provided. 

CASE EXAMPLE 

Consider the case of the late Dr. Baldev Sharma (tragically murdered in 2007, 
at the age of 72, during a carjacking). He was hired into the forensic profession 
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by an inept fraud, and lacked the ability to grasp, let alone accept, just how 
incapable he was as a forensic scientist. Indeed, Dr. Sharma held a doctorate 
in organic chemistry from Delhi University in India. He started his career at 
a pharmacology lab in Delhi, and after moving to the United States, he took 
a job for the City of Houston Department of Public Works where he tested 
drinking water. From there, and without any forensic qualifications or training, 
he was recruited to work for the Houston Police Department Crime Laboratory 
in 1989. As explained in Patterson (2008): 

What happened inside Houston's crime lab remained largely unknown 
until reporters began showing up and Houston City Council, in March 
2005, was obligated to authorize a comprehensive, independent 
investigation. Michael Bromwich, a former inspector general for the 
U.S. Department of Justice, spent two years at his task and last year 
posted his 400-page final report on the Web. The failure of the crime 
lab, he concluded, was mainly caused by inept leadership and a lack of 
financial support. 

"Starved for resources," the lab couldn't offer competitive pay for its 
jobs. Less-than-qualified people tended to apply and those who were 
hired discovered that money to educate them was scarce. The staff, as 
a result, was "woefully undertrained, " and perhaps the most deficient 
among them was the man who hired Baldev Sharma, Ph.D. 

James Bolding sometimes boasted of holding a doctorate, but the 
investigator found that he had none, nor any training in serology when, 
years earlier, he had come to work in the serology department. Within 
Bolding's first year, his supervisor died, leaving Bolding in charge. 
Over the many years that Bolding remained in charge, the serology 
department became marked, according to Bromwich, by a "disregard for 
scientific integrity. " Analysts beneath Bolding often neglected to test 
evidence that was presented to them; the tests they did perform were 
"generally unreliable." They misinterpreted, misrecorded, misreported 
the results. The investigator even found a case in which Bolding seemed 
to have committed "outright scientific fraud and perjury." 

And yet, as indifferent as he was to the mission of his unit, Bolding 
enjoyed supervising it and was apparently trying to enlarge his 
kingdom when, in the late 1980s, he requested permission to add to 
his section the capability of examining DNA. DNA analysis was then 
assuming importance in forensic-science circles around the country, 
but in Houston's crime lab, only Bolding was interested. No one in 
the police department noticed anything awry with him, and no one 
objected to his plan, as long as he secured funding through grants. 
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Sharma was among the first DNA analysts Bolding employed, and 
you can imagine the sense of triumph that greeted Sharma's arrival in 
1989 — and the air of authority as the highly educated man sat down to 
his work. Perhaps you can also imagine the surprise of his colleagues 
as Sharma began struggling with even the most basic functions of 
the job. Restriction fragment length polymorphism seemed to baffle 
him; his bands were weak and diffuse. He could not even begin to 
perform polymerase chain reaction testing; he had never learned how. 
As Bromwich later discovered, Sharma was indeed highly educated, 
but he had the wrong education for the job — "no experience in 
forensic science and only a basic theoretical knowledge of molecular 
biology. " The investigator could only conclude that Baldev Sharma was 
"technically incompetent." 

Another man might have sensed his shortcomings and guit, but Sharma 
seems to have been inoculated against feelings of inadeguacy by his 
degree. And certainly there was no one to fire him. Bolding "almost 
surely lacked the competence" to recognize problems in the DNA 
section, according to the investigator. Indeed, Bolding's point of view 
was much like Sharma's: any education is better than none. Thus, in 
1993, when Bolding was elevated to oversee a larger portion of the lab, 
he chose Sharma to replace him as DNA director, unable to think of 
anyone more "appropriately credentialed. " 

Those who would be directed by Sharma were less blind to his faults, 
however. Because of his advanced degree, Sharma had initially been 
hired as a senior DNA analyst; among more junior analysts, he had 
guickly developed a reputation, according to the investigator, for an 
inability to perform the tests. His willingness to ask others to do the 
tests for him was also well known, as was his comfort in supervising 
these people from his more advanced position. 

Once Sharma was officially named supervisor, it became only more 
natural to ask less-educated subordinates to perform work that was 
beneath him. Sharma liked the job. No aspect pleased him more than 
being called to court, on which days he got to wear a suit. Sharma 
enjoyed wearing suits and could never understand why members of his 
staff seemed not to enjoy testifying. He thought maybe they didn't like 
wearing suits. 

Many expressed doubts to him, though, about the guality of their work. 
When one staff member remarked that the practice of transferring each 
case through numerous analysts might lead to the loss of information, 
"Dr. Sharma dismissed these concerns," Bromwich reported. Sharma 
merely informed his subordinate that the cases were transferred 
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"according to the SOP." Some complained about standard operating 
procedures, but Sharma ultimately let them know that if it was SOP, it 
must be right. 

He became a "widely disliked supervisor." His own superiors did not 
attempt to intervene until May 1995. Without any formal serology 
training himself, Sharma was training a new serologist when he 
"made a serious error." Trying to determine the presence of semen 
in a dried fluid stain, Sharma conducted no chemical test, as was 
SOP, but instead simply glanced through a microscope. No semen, 
he reported. Later, a fiber analyst noticed that the cloth had not been 
chemically tested and alerted Bolding, who had no choice but to order 
a new test. The results proved Sharma's conclusion to be utterly 
wrong — but only after the prosecutor had cut a deal with the accused 
based on the first result. 

Bolding again had no choice but to lower Sharma's evaluation rating 
and to resume direct control of the DNA section. At least, this is what 
Bolding tried to do. Sharma, for his part, wouldn't stand for it. Soon 
after the promotion, Sharma had refused to recognize the authority of 
his less-educated boss and now resisted Bolding's attempts either to 
reprimand or supervise him. "Open and prolonged feuding" broke out 
between them, Bromwich reported. Donald Krueger, the "isolated and 
detached" director of the crime lab, stood by. 

Another scandal was meanwhile growing within the DNA section, and 
eventually the media started quacking about a man who waited nine 
months in the Harris County jail before someone got around to testing 
his DNA. After the man was cleared, police chief Sam Nuchia ordered 
an investigation into how the DNA/serology section managed its cases, 
which internal audit found that there was little management oversight 
at all. Sharma, in short, was found incompetent, again, and it was just 
before this official conclusion was released that Krueger finally reached 
down, in August 1996, plucked Sharma out of DNA and put him in a new 
position. 

Now, here's the most incredible part: After Sharma was ousted from 
the DNA section, after the police department's top brass undeniably 
knew how bad it was in there, everything got worse. The news 
cameras went away. Funding never improved. And Krueger began to 
think that maybe the DNA/serology section didn't really need a direct 
supervisor. 

Thus, as DNA analysis became all the rage in other crime labs around 
the country, the DNA/serology section in Houston rotted into a sort 
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of Dickensian sweatshop: undertrained, unsupervised analysts 
generating their "mistake-ridden and poorly documented casework" as 
rain poured in through a leaky roof, the "bloody water dripping out of 
the boxes containing the evidence and pooling on the floor. " 

With only Bolding to look in on the section from time to time, the same 
problems that plagued the serology department now took over the 
analysis of DNA. Bromwich found that analysts examined only evidence 
associated with a known suspect. Of this evidence, they tended to 
report "only those results that, from their perspective, were 'safe' in the 
sense that they were consistent with other evidence in the case or with 
the investigators' expectations." This was "accepted practice" within 
the section, Bromwich reported, and "when such selective reporting 
was coupled with the Crime Lab's systematic exaggeration of the 
statistical significance of [test] results," he went on, "a very significant 
risk of injustice was created. " 

Everything changed with the discovery of an actual injustice. In 
December 2002, reporters from KHOU began looking into the case 
of a man convicted of aggravated sexual assault. They discovered 
that a DNA analyst had both misinterpreted the results of her test 
and overstated their significance to a jury by about five orders of 
magnitude. As a result of their reports, Josiah Sutton was released after 
four years in prison, the DNA section was shut down and, ultimately, 
Bromwich was brought in. 

The investigator seems to have been surprised when he arrived to 
find Baldev Sharma still on the premises. Krueger had named Sharma 
the lab's director of guality assurance/guality control, a decision that 
Bromwich had difficulty comprehending. "Because of Dr. Sharma's 
laziness and lack of professionalism, he was extremely unlikely to 
succeed in establishing an effective QA/QC program for the Crime 
Lab," the investigator wrote. Indeed, many Crime Lab employees 
reported seeing Sharma asleep on the job, "and they joked about 
videotaping him. " In Bromwich's view, Sharma proved even less 
effective in guality control than he had been in the DNA/serology 
section. Even Sharma admitted that he only did about a year's worth 
of work in four-plus years on the job. And yet when Krueger demoted 
him from director of guality assurance, Sharma seems not to have 
understood. He appears to have thought job performance irrelevant, as 
long as you are a man of credentials. 

From his new position as analyst of marijuana cases, Sharma felt 
justified in seeking a promotion. The job he sought was eguivalent to 
Bolding's — the supervisor of numerous departments. When it was given 
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to a man with less education, Sharma told his wife the "department 
politics" were unbearable. Sometime in 2005, he decided to retire. 

This report is consistent with the findings in Bromwich (2005a), and the 
subsequent findings in Bromwich (2005b), which explains that (p. 17): 

Dr. Sharma received a Ph.D. in Chemistry from Delhi University's All 
India Institute for Medical Sciences in 1966. Prior to joining the Crime 
Lab, Dr. Sharma had no experience in forensic science and only a basic 
theoretical knowledge of molecular biology. From November 26, 1989 
through December 20, 1989, Mr. Bolding and Dr. Sharma attended the 
FBI Academy's Laboratory Application of DNA Typing Methods School, 
which covered RFLP analysis. Upon returning from the FBI Academy, 
Mr. Bolding and Dr. Sharma adopted the training manuals they had 
received from the FBI into the standard operating procedures ("SOPs") 
for the DNA Section. 

Earlier reports regarding Dr. Sharma also provide that (Olsen and Khanna, 
2003): 

Baldev Sharma, former DNA section supervisor and current head of 
quality control, has master's and Ph.D. -equivalent degrees in chemistry. 
Though his college transcripts are not in city files, an internal HPD 
memo said he had failed proficiency tests and therefore did not qualify 
for his position as quality-control supervisor. 

He was suspended for five days in 1997 for mismanagement of the 
DNA section, but earned a promotion to quality control and was put in 
charge of getting the lab accredited. 

Regarding the incompetence and fraud of James Bolding, it is further explained 
in Olsen and Khanna (2003): "The founder and former head of the DNA sec- 
tion, James Bolding, retired in June after the police chief recommended he be 
fired. Bolding himself did not meet the standards for the job. Among other 
things, he failed both algebra and geometry in college, though he later passed 
both, and he never took statistics." This is consistent with the characterization 
of Mr. Bolding in Bromwich (2005b) which provides that (p. 16): 

James R. Bolding joined the Crime Lab in October 1979 and worked 
as a drug chemist for approximately 18 months. In the spring of 1981, 
the Crime Lab's head serologist invited Mr. Bolding to train in serology 
in order to replace recent departures from the Lab. Mr. Bolding has 
described his serology training as consisting of less than five months 
of on-the-job training under the supervision of the head of serology. 
Within a year after Mr. Bolding began training in serology, his 
supervisor died. Mr. Bolding was the only remaining serologist in the 
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9 The HPD Crime Lab remains, 
as of this writing, one of the 
most scandal-ridden crime 
labs in the United States. 
This is in no small part owing 
to the fact that it suffered a 
second series of scandals and 
a second shutdown in early 
2008, caused, again, by those 
brought in to fix the problems 
identified in the first. 



Crime Lab. He had not yet received any formal training in fundamental 
serological techniques, including ABO blood typing. Mr. Bolding told us 
that he "took books home and did the best he could." On November 14, 
1981, Mr. Bolding was promoted to Criminalist II. 

In July 1982, Mr. Bolding successfully completed an intensive course 
in bloodstain analysis at the Serological Research Institute ("SERI") 
in Emeryville, California. That same month, and less than a year after 
his promotion to Criminalist II, Mr. McDonald recommended that Mr. 
Bolding be promoted to Criminalist III "as soon as possible" because he 
"is the only Criminalist II we have who is a qualified and experienced 
Forensic Serologist and he has recently completed the SERI course in 
Forensic Serology." In the fall of 1982, he was promoted to Criminalist 
III, despite his minimal experience in serology. 

Among the many lessons that can be learned from this narrow extrusion of the 
ongoing HPD Crime Lab scandal 9 is one of forensic humility: research labora- 
tory science and forensic laboratory science are not the same. Having a Ph.D. 
in chemistry or genetics or biology, taking an FBI short course in DNA, and 
believing oneself to be an expert — these are not sufficient forensic credentials 
to start working in, let alone running, a forensic lab. No matter how much 
experience one accumulates under such circumstances, and without the proper 
forensic education and outlook, the quality of that experience is necessarily 
substandard. 

Science has a very specific mandate, and forensic examiners are meant to sat- 
isfy a very particular role. Their participation in the justice system is often pain- 
ful and thankless while also being vital to fairness. To do more good than 
harm, forensic examiners must be objective, mitigate bias when necessary, 
employ the scientific method scrupulously, and engage in their practice with 
the utmost humility. 



SUMMARY 

Forensic criminologists are first and foremost scientific forensic examiners. They 
must therefore utilize the scientific method to not seek confirmation of their 
hypotheses, rather eradication. In their analysis and interpretation of related 
case evidence, forensic criminologists must keep several points of concern in 
mind. These are the federal rules of evidence; that the defense and prosecution 
have different rules; that every defendant is entitled to objective scientific expert 
assistance regardless of his or her circumstances; that as scientists they are not 
members of either adversarial "team"; that scientific fact and legal truth are not 
one in the same; that the ultimate issue is for the trier of fact to decide, not the 
expert witness; and that no matter what, the judge is always right. 
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To maintain objectivity and the resolve to conduct themselves impartially, it is 
crucially important that forensic criminologists also understand the issues of 
role strain, peer pressure, and cognitive dissonance, as well as metacognition 
and cognitive failure. Once these issues have been adequately acknowledged, 
they can be understood, addressed, and, one hopes, mitigated to some degree 
in each practitioner's work product. 

Review Questions 

1. T/F The majority of forensic practitioners do not understand what the scientific 
method is or how to apply it correctly. 

2. Explain what observer effects are and how they may impact forensic 
examinations. 

3. What are the Federal Rules of Evidence? Why are they so important for forensic 
criminologists? 

4. According to Edwards and Gotsonis (2009), what elements are necessary in 
reports provided by a forensic criminologist for legal purposes? 

5. What was so important about the Brady v. Maryland ruling? What is a Brady 
violation? 

6. T/F Inconclusive or indeterminate forensic findings are not an actual result and 
may therefore be omitted. 

7. Describe how cherry picking evidence violates due process. 

8. Describe the differences between the goals of science and those of the law, as well 
as the difference between scientific fact and legal truth. 

9. T/F The sum total of evidentiary facts under consideration by a judge or jury in 
a given case generally does not represent the entire picture of known facts or 
findings. 

10. How do forensic criminologists experience cognitive dissonance? 

11. Why do novice practitioners have poorer metacognitive skills? 
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CHAPTER 4 



Forensic Criminological Assessments 



Wayne Petherick and Brent E. Turvey 

The problem is not teaching the inferrer to think: the problem is the 
examination of how inferences have been made by another and what 
value his inferences may have for our own conclusions. 

—Dr. Hans Gross, 1924, p. 16 



KEY TERMS 



Beyond a Reasonable Doubt: The burden of proof for the prosecution in 

criminal cases; this is very high, akin to a 98% or 99% certainty on the 

part of the trier of fact. 
Burden of Proof: The responsibility of demonstrating the truth and validity 

of disputed charges or allegations; this rests with the prosecution in 

criminal cases. 
Case Linkage: (a.k.a. linkage analysis) The process of determining 

whether there are discrete connections between two or more previously 

unrelated cases through crime scene analysis. 
Common Law: (a.k.a. case law) A system in which crimes and 

punishments are dictated by a contemporary interpretation of prior 

court decisions passed down through history. 
Defendant: The person accused of committing a crime in criminal cases 

and/or the person accused of causing harm in civil cases. 
Equivocal: Anything that can be interpreted in more than one way or to 

any interpretation that is questionable. 
Equivocal Death Psychological Autopsy (EDPA): A form of death 

investigation that must investigate alternative manners of death in an 

attempt to provide new information about the circumstances surrounding 

the death that can then be further investigated by the appropriate 

authorities (Spellman and Heyne, 1989). 
Felonies: Serious criminal offenses that involve extended prison sentences. 
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Liability: In civil disputes, the measure of responsibility that a group or 

individual incurs for any harm that has been caused. 
Misdemeanors: Lesser criminal offenses involving little if any actual jail 

time. 
Motive: The emotional, psychological, and material needs that impel and 

are satisfied by behavior. 
Plaintiff: (a.k.a. claimant or pursuer) The party that initiates a lawsuit; the 

party claiming to have been wronged and/or injured in civil cases. 
Premises Liability: A landowner's duty to protect individuals from harm, 

including third-party assaults (La Fetra, 2006). 
Prosecution: The attorney or attorneys representing the state who are 

responsible for bringing criminal charges against defendants based on 

the investigations of complaints conducted by law enforcement agencies. 
Psychological Autopsy: An evaluation of a decedent's mental state prior to 

death. 
Suicide Psychological Autopsy (SPA): An examination with the purpose of 

understanding which psychosocial factors have contributed to a suicide. 
Torts: Wrongful acts that cause or lead to the infringement of an 

individual's rights and result in legal liability. 
Victim Exposure: The amount of exposure to harmful elements 

experienced by a victim. A function of lifestyle and incident exposure. 



Forensic criminologists perform criminological assessments for the purpose 
of addressing investigative and legal questions. Criminological assessments 
are, simply put, those types of inquiries and examinations traditionally 
performed by a criminologist. This admittedly circular definition actually 
encompasses a wide variety of analyses that are beyond the general under- 
standing of most jurors, let alone many nonforensic criminologists. As will 
be made clear, they are also a regular feature of both criminal and civil 
proceedings. 

This chapter is aimed at providing the common guise and context for examina- 
tions and expert testimony that tend to fall within the aegis of forensic crimi- 
nology. It is not meant to be all-inclusive; rather, it will give readers a sense of 
the major assessments provided by criminologists to law enforcement agen- 
cies, private clients, and before the court. For reference purposes, we also make 
an effort to delineate the investigative and forensic value of each. Case exam- 
ples are also provided. 



Criminal Versus Civil Courts 



CRIMINAL VERSUS CIVIL COURTS 

Owing perhaps to the cultural popularity and subsequent proliferation of 
violent crime dramas involving police investigators, prosecutors, and crimi- 
nal defense attorneys, the vast majority of the public seems to believe that 
they have good idea of what goes on in court. Moreover, they tend to apply 
what they have learned about criminal law, often from inaccurate fictionalized 
depictions related through film or television, to the civil arena. This has cre- 
ated a situation in which even the best of our criminology and criminal justice 
students do not understand the major differences between criminal and civil 
proceedings, let alone that differences exist at all. 

The following sections seek to ameliorate the problem by offering limited dis- 
cussions regarding the major distinctions between criminal and civil courts. It 
is important to understand that forensic criminology is practiced in both. 

Jurisdiction 

The first area to consider when distinguishing between criminal and civil pro- 
ceedings is related to jurisdiction, or authority. 

Criminal courts have jurisdiction over crimes committed against the state as set 
forth in a criminal code, to include misdemeanors and felonies. Misdemeanors 
are lesser criminal offenses involving little if any actual jail time. Felonies are 
serious criminal offenses that involve imprisonment. There are no uniform def- 
initions for these terms beyond the basic distinctions provided here, as every 
jurisdiction handles them differently. What may be a felony in one country or 
state may be a lesser felony or a misdemeanor in another (if it is a crime at all). 
Most jurisdictions have their own unique criminal code in which laws detail- 
ing the nature of criminal offenses, and any subsequent penalties, are outlined. 
This is true within both Australia and the United States, where there are sepa- 
rate criminal codes for federal crimes and individual states or territories. 

In the United Kingdom, however, England and Wales do not have a precise 
criminal code. Rather, they have a common law system without the benefit 
of specific legal statutes. In a common law (a.k.a. case law) system, crimes and 
punishments are dictated by a contemporary interpretation of prior court 
decisions passed down through history. In the UK, common law decisions are 
monitored by The Law Commission, an independent government agency created 
by the Law Commissions Act of 1965 to keep common law under review and 
recommend reforms as needed. 1 1 See: http://www.lawcom. 




Civil courts, on the other hand, have jurisdiction over statutes set forth in 
a code of civil procedure. They handle noncriminal disputes between the 
state, private corporations, and individuals. This can include disagreements 



gov.uk/ 




CHAPTER 4 Forensic Criminological Assessments 



within the confines of family law (e.g., marriage, civil unions, divorce, 
spousal abuse, child custody and visitation, alimony, child support, and 
adoption), property law, contract law, and tort law. Torts are wrongful acts 
that cause or lead to the infringement of an individual's rights and result 
in legal liability; they feature prominently in the assessments section of this 
chapter. 

Legal Parties 

The legal parties involved in criminal disputes are different from those involved 
in civil disputes. 

Criminal court cases are brought by the state against an individual. The state is 
also referred to as the prosecution. The prosecution, helmed by a prosecutor or 
a district attorney, brings criminal charges based on the investigations of com- 
plaints conducted by law enforcement agencies. In criminal cases, the person 
accused of committing a crime is referred to as the defendant. 

Civil court cases are brought against governments, corporations, and individu- 
als against each other. The plaintiff (a.k.a. the claimant or the pursuer) is the 
party that initiates the lawsuit; it is the party claiming to have been wronged 
and/or injured. In civil cases, the person accused of causing harm is also 
referred to as the defendant (a.k.a. the defender). The plaintiff is required to set 
forth and prove the wrongs committed by the defendant, as well the nature of 
any relief, or damages, being sought. 

The Burden of Proof 

The burden of proof is the major difference between criminal and civil cases. 
This refers to the responsibility of demonstrating the truth and validity of dis- 
puted charges or allegations. In criminal cases, the prosecution holds the bur- 
den of proof. They must prove their case beyond a reasonable doubt. This means 
that the trier of fact must be "fully satisfied, entirely convinced, satisfied to a 
moral certainty" (Black, 1990, p. 161). This is a very high standard, akin to a 
98% or 99% certainty on the part of the trier of fact. In civil cases, the burden 
of proof is on the plaintiff; however, the plaintiff needs only prove his or her 
case to a "preponderance of evidence" or a "clear and convincing evidence" 
standard. This is akin to a certainty greater than 50%, or "more probable than 
not" (Black, 1990, p. 1183). This lowered standard also effectively shifts a bur- 
den of proof onto the defendant. In criminal trials the prosecution must prove 
guilt to more than 98% certainty; in civil trials one side must prove that it is at 
least 51% in the right. 

It must be noted that these evidence standards are highly subjective in applica- 
tion, and in many courts they are also poorly explained. 



Duties of the Expert 




Rights 

Criminal defendants enjoy far more legal protection than do defendants in 
civil actions. For example, criminal defendants in the United States have the 
right not to testify against themselves, the right to a speedy trial, and the right 
to competent legal representation. Civil defendants do not. Moreover, criminal 
defendants may not be tried twice for the same crime, or a similar lesser crime, 
for the same offense (double jeopardy). For civil defendants, this is a distinct 
possibility. And criminal prosecutors are barred from appealing a verdict of 
"not guilty," while plaintiffs in civil actions commonly exercise their right to 
appeal judgments of nonliability as soon as it is rendered. 

Legal Consequences 

Perhaps the greatest difference between criminal and civil disputes resides in 
the nature of legal consequences. 

In criminal cases, the court system seeks to determine who is culpable with 
respect to a crime. It is about assigning blame and demonstrating that a defen- 
dant acted "purposefully, knowingly, recklessly, or negligently" (Black, 1990, 
p. 379). Those found criminally culpable may suffer financial penalties, but 
generally risk losing their liberty and even their life under extreme circum- 
stances. When a defendant is charged with a felony, prison looms as a very real 
consequence at the close of a criminal trial. Conversely there are generally no 
criminal sanctions for prosecutors who fail to make their case, unless extreme 
prosecutorial malfeasance can be proved. 

In civil cases, however, the court system seeks to determine who is legally liable. 
That is to say, civil proceedings are meant to determine the nature and extent 
of any harm, who caused it, and the extent of any responsibility to compen- 
sate for damages incurred. Those parties found civilly liable can suffer financial 
penalties, as well as the loss of rights, property, and other assets. Furthermore, 
prison does not exist as a penalty in civil cases. However, if a plaintiff fails to 
make his or her case to a judge or jury, he or she may be required to repay all 
or some of the legal costs incurred by the defense. 

DUTIES OF THE EXPERT 

Whenever a court requires scientific or knowledgeable opinions to assist with 
establishing the likelihood or plausibility of a theory, or to support an argu- 
ment being made by counsel, forensic experts are employed (Anderson, 1987). 
As explained in Van der Hoven (2006, p. 152): 

Expert testimony in criminal courts has a long history. The necessity 
for expert witnesses who are more qualified than the court to express 
their opinion regarding certain matters, has been acknowledged since 
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the 14th century (Schmidt & Rademeyer 2000:463; Pretorius 1997:334). 
According to Anderson (1987:12) social science research was 
formally introduced into the judicial system in 1908 by Louis Brandeis 
in Muller v Oregon. Since the 1950s social scientists in the United 
States have played a pivotal role as expert witnesses in litigation 
regarding school desegregation. Behavioural and social scientists with 
criminological and criminal justice expertise have increasingly been 
requested to appear as expert witnesses. 

It has been said that it is not unreasonable to ask that "expert witnesses who 
are called upon to testify, either against the defendant or in his behalf, know 
what they are doing," given everything at stake in a trial (Thornton, 1974, 
pp. v-vi). In other words, the expert has a responsibility to be knowledgeable, 
adept, and to generally refrain from the vice that is ignorance of their subject 
matter. Otherwise, they are essentially unworthy of offering expert opinions 
and testimony of any kind. 

Specific duties of the forensic expert are set forth in Dwyer (2008, pp. 96-97): 

The concept of an expert's duty was developed further by Cresswell J 
in The Ikarian Reefer in 1993. [i| These principles, which to varying 
degrees had already emerged elsewhere at common law, are of 
sufficient significance in the development of the concept of an expert's 
duties to warrant full quotation: 

1. Expert evidence presented to the court should be, and should be 
seen to be, the independent product of the expert uninfluenced as to 
form or content by the exigencies of litigation . . . ( Whitehouse v Jordan 
[1981] 1 W.L.R. 246 at 256, per Lord Wilberforce). 

2. An expert witness should provide independent assistance to the 
court by way of objective unbiased opinion in relation to matters within 
his expertise (see Polivitte Ltd v Commercial Union Assurance Co pic 
[1987] 1 Lloyd's Rep. 379 at 386, per Garland J. and In re J [1990] F.C.R. 
193, per Cazalet J.). An expert witness in the High Court should never 
assume the role of an advocate. 

3. An expert witness should state the facts or assumptions upon which 
his opinion is based. He should not omit to consider material facts 
which could detract from his concluded opinion (In re J). 

4. An expert witness should make it clear when a particular question or 
issue falls outside his expertise. 

5. If an expert's opinion is not properly researched because he 
considers that insufficient data is available, then this must be stated 
with an indication that the opinion is no more than a provisional one 
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(In re J). In cases where an expert witness who has prepared a report 
could not assert that the report contained the truth, the whole truth 
and nothing but the truth without some qualification, that qualification 
should be stated in the report (Derby & Co Ltd v Weldon, The Times, 
9 November 1990, per Staughton LJ). 

6. If, after exchange of reports, an expert witness changes his view on 
a material matter having read the other side's expert's report or for any 
other reason, such change of view should be communicated (through 
legal representatives) to the other side without delay and when 
appropriate to the court. 

7. Where expert evidence refers to photographs, plans, calculations, 
analyses, measurements, survey reports or other similar documents, 
these must be provided to the opposite party at the same time as the 
exchange of reports. 

[*] National Justice Compania v Prudential Assurance [1993] 
2 Lloyd's Rep 68, Comm. Ct ('The Ikarian Reefer'). 

[**] Approved by Otton LJ in Stanton v Callaghan [2000] QB 75, 
[1999]2WLR745, CA. 

These specific duties, provided from within a British context, are applicable 
on an international scale. They are useful as a guide whether one works as an 
expert witness in Los Angeles, South Africa, Sydney, or London. They are also 
relevant to and consistent with other practice standards discussed throughout 
this text. 

It is in the context of criminal and legal proceedings, and within the scope of the 
duties defined here, that forensic criminological assessments are performed. 

FORENSIC CRIMINOLOGICAL ASSESSMENTS 

Forensic criminologists are both scholars and practitioners. They are there- 
fore required to work comfortably in academic, investigative, and legal realms. 
Rather than being a product of "occupational affinity" (Morn, 1995, p. 79), 
they are the result of scientific education and training, tempered by mentoring, 
peer review, and case experience. Their profession is a conscious choice rather 
than an incidental civil service job title. This will be reflected in their ability to 
competently and scientifically perform criminological assessments with a high 
degree of functional literacy. 

There are essentially three kinds of criminological evidence presented at 
trial: theory presentation, the results of research/surveys, and evidence examination/ 
assessment. 
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Theory Presentation: This involves the presentation of any criminology theory 
to the court, to be used as a building block for arguments to be made by attor- 
neys, or in consideration by the jury when dealing with questions related to 
the ultimate issue. For example, a well-trained criminologist is the best expert 
to present evidence regarding Routine Activity Theory and its application within 
a specific case. Routine Activity Theory explains crime by consideration of three 
converging elements: likely offenders, suitable targets, and the absence of capa- 
ble guardians (Reid, 2006). The forensic criminologist could either explain this 
theory to a judge or jury in general terms, so that they could consider it in their 
deliberations on a related matter; or they could take this theory into consid- 
eration as an applied part of any related analysis. The forensic criminologist 
could also provide testimony to rebut that of any would-be criminologist offer- 
ing related opinions without its consideration. This is just one example from 
many. 

The Results of Research Surveys: Criminologists are known for conducting and 
publishing scholarly research. The results of that research may have a direct 
bearing on questions that arise in criminal and civil proceedings. For example, 
one of the authors has published research in the area of staged crime scenes 
(Turvey 2000; Turvey, 2004; Turvey 2008a), as well as false reporting (Baeza 
and Turvey, 2000; Savino and Turvey, 2004; Turvey, 2008a). As a regular fea- 
ture of testimony in homicide and sex crime trials, in both criminal and civil 
arenas, the author has been asked to explain that crime scene staging and false 
reporting exist as actual phenomena, and to define the limits of these terms 
as they are used in case examination. Additionally, the author has been asked 
to explain whether research findings tend to lend credibility to the theory that 
a crime scene was indeed staged, or whether adequate consideration and due 
diligence were afforded by investigators to the possibility that a complaint of 
a rape may be false. 

With respect to both crime theory and criminology research presentation 
in court, consider the following discussion from Van der Hoven (2006, 
pp. 155-156): 

The study field of criminology involves the social sciences as well 
as elements of criminal law. Bartol (1999:3) considers criminology 
as the multidisciplinary study of crime. Reid (2003 :G3) defines the 
term criminology as the scientific study of crime, criminals, criminal 
behaviour and efforts to regulate crime. According to Dantzker (Hunter 
& Dantzker 2002:24), criminology is the scientific approach to the study 
of crime as a social phenomenon, that is, a theoretical application 
involving the study of the nature and extent of criminal behaviour. 

Terblanche (1999:10) describes the field of study of criminology as 
follows: "Criminology, broadly speaking, studies crime, criminals, 
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victims, punishment and the prevention and control of crime. The most 
important role of a criminologist is to study crime, and to interpret 
and explain crime." In the past, the emphasis was on explaining the 
behaviour of the offender, but the emphasis has recently shifted to 
include analysis of the consequences of imposed sentences. This makes 
it all the more important for judicial officers to take note of the research 
done by criminologists. 

Criminologists such as Reid (2003:xvii-xx), Siegel (2004:xv-xvi) and 
Bartol (1999:v-viii) identify the following main areas of criminology: 

■ Criminal statistics (measuring crime patterns and trends) 

■ Distribution of criminal behaviour amongst gender, age and ethnic 
groups 

■ Detailed studies of specific types of crime (economic crimes, 
crimes of violence, etc.) 

■ Causes of crime and criminality (biological, psychological, social 
factors) 

■ Theoretical explanations of crime (various perspectives) 

■ Impact of crime on individuals and communities 

■ Social origin of the criminal law, development of laws and the role 
of law in society, as well as the function of legislation 

■ Societal reaction to crime 

■ Criminal Justice Administration, including the police and legal 
professions 

■ Correctional programmes 

■ Victimology (the nature and cause of victimisation as well as 
aiding crime victims). 

Briefly, it can be stated that criminologists are trained in the social 
sciences and focus mainly on the causes, explanation and prevention of 
criminal behaviour. The study field includes the profiling of offenders 
as well as of victims of crime. The main emphasis is therefore on the 
individuals involved in the criminal act. 

Dr Irma Labuschagne (2003 : 5) rightly points out that criminology 
not only focuses on individual criminal behaviour, but also on all 
environmental circumstances, as well as the context within which the 
criminal was functioning when the crime was committed. 

Criminologists specifically study the criminal in all his facets, such 
as causal factors contributing to the criminal event, predisposition 
(e.g. personality make-up, genetic factors), precipitating factors, 
triggering factors, the interaction between the offender and the victim, 
victim vulnerability, victim rights, role of the victim in the criminal 
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justice process, the criminal justice process, the prevention of crime 
and victim support, et cetera. Criminological studies involve personality 
and sexual deviations, for example the antisocial personality, 
paedophilia, violent offenders, rapists, and phenomena such as 
domestic violence, school violence and workplace violence. 

Criminologists focus on the causes, dynamics, theoretical explanation 
and prevention of violent behaviour. They also study the offender's 
patterns of criminal behaviour in the past to predict his or her 
behaviour in future. 

This discussion is useful as it defines the role of criminologist not only as a 
scholar who understands criminological research, crime theory, and crime- 
victim psychodynamics, but also as a practitioner who can apply this under- 
standing to assessing the facts and circumstances of a given case. 

Evidence Examination/Assessment: Criminologists of every kind may be asked to 
perform examinations and assessments of the evidence gathered in relation to 
a particular case. The following are some common examples. 

Custom, Practice, and Guidelines 

Criminologists who are familiar with cultural customs, standards of profes- 
sional practice, or professional guidelines may be allowed testify in court 
regarding (1) their existence; (2) what they are and what they mean; and 
(3) whether they were followed by actors in the case at hand. The trier of fact 
is then left to sort out what that means with respect to the ultimate issue. 

Consider the following relevant findings provided by one of the authors 
(Turvey) in a Forensic Examination Report prepared for criminal defense attor- 
ney Jim Gray in anticipation of trial testimony for Mississippi v. Robert Grant 
(2006) (Turvey, 2006): 

Conclusion #1: Law enforcement efforts to secure and process the 
crime scene were almost non-existent, and consequently did not meet 
the minimum national standards for competent forensic practice with 
respect to adhering to the "fundamental principles of investigating a 
crime scene and preserving evidence that should be practiced in every 
case." (TWGCSI, 2000, pp. 1-2) 

Conclusion #2: Because of the failure to meet minimum crime scene 
practice standards, many key items of potentially exculpatory physical 
evidence were not documented, collected, preserved, or tested. 

The report went on to explain which standards of practice were violated and 
how, and also which items of evidence were not collected and subsequently 
tested. 
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As evidenced by this example, taken from among many, findings related to 
adherence with guidelines and practice standards may be useful in a foren- 
sic context to establish a line of questioning for opposing counsel, and to 
educate the trier of fact regarding whether a reasonable standard of care was 
met by those subordinate to him or her. They may also be used to confirm or 
refute the strength of arguments based on the solvency of evidence collected 
in and out of compliance with those standards. Equally important, the trier 
of fact may use ignorance of basic national protocols to gauge the solvency of 
other law enforcement efforts and case theories. 

Offender Classification 

Criminologists create and employ various classification schemes and typolo- 
gies to describe offenders, their offenses, and their victims. Rather than being 
treatment oriented, these schemes are designed for investigative and research 
purposes, to develop a deeper understanding of the relationships between 
crime, criminals, and their victims. There are behavioral-motivational typolo- 
gies, serial murder typologies, stalker typologies — the list is endless. Forensic 
criminologists are best suited to apply these classification systems within a 
given case during either the investigation or to interpret their meaning during 
expert testimony at trial when there is a dispute regarding appropriate usage. 

Moreover, such classifications and typologies are not treatment oriented, so 
they are also not diagnostic in nature and therefore not the purview of mental 
health professionals without the appropriate criminological background. 

Additionally, the court and attorneys have been known to use or develop 
offender classifications that are well within the expertise of forensic criminolo- 
gists to decipher. Consider the following examples. 

Example #1: "Thrill Kill" 

Reports were as follows (Turvey, 2006b): 

On Monday, January 27, 1992, the body of Victor Esparza was found in 
a cubicle at the main office of Sam & Libby's in a secured building at 
1123 Industrial Road, San Carlos, California. He was the night janitor 
under contract to clean the premises. Cause of death was a penetrating 
gunshot wound to the head fired at a distance of 6 to 12 inches. His 
wallet had been stolen. 

On Thursday, March 12, 1992, the body of Caroline Gleason was found 
in the copy room of Sophia Systems at 777 California Ave, Palo Alto, 
California. She was the office manager of that business. Cause of death 
was a near contact perforating gunshot wound to the head. Her keys, 
purse, and car were subsequently stolen. 
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On Monday, March 16, 1992, Dr. Allan Marks, a pediatrician, was 
attacked by a black female intruder in the front doorway of his office 
at 801 Brewster #250 in Redwood City, California, a few minutes 
subsequent to concluding an after hours appointment with a patient 
and his parents. A struggle ensued when the female intruder tried to 
enter the office, and Dr. Marks suffered three gunshot wounds before 
managing to push her out into the hallway: one in the left shoulder, one 
in the right forearm, and one in the left thumb (the thumb wound may 
have been received in conjunction with one of the other injuries, as 
only two projectiles were recovered). He subsequently called 911. 

Celeste S. Carrington, an unemployed black female janitor, was 
connected to the case by virtue of her previous employment for 
janitorial services contracted to the locations involved, and by virtue of 
her physical description as provided by eyewitness accounts. On March 
20, 1992, she was arrested. After initially denying involvement in these 
crimes, she ultimately made a full taped confession to investigators 
to these and other related offenses. These confessions were rendered 
over the course of a single evening — Carrington met with multiple 
investigators from multiple law enforcement agencies. 

In May and June of 1994, Carrington was tried for these crimes, 
convicted, and sentenced to death. She appealed that sentence. 

During closing arguments at trial, the prosecution referred to the defendant 
as a "thrill killer." During the appeal, the defense asked one of the authors 
(Turvey) to, among other tasks, assess the appropriateness of this inflamma- 
tory offender classification. Taken from the expert declaration in that case is 
the following conclusion and its basis (Turvey, 2006): 

34. Given these facts and circumstances, it is my expert opinion that 
there is no definitive support for the theory that Gleason was kneeling 
when she was shot. 

The Facts And Circumstances Are Inconsistent With A "Thrill Kill" 

35. The facts and circumstances in the Esparza, Gleason, and Marks 
cases are entirely inconsistent with a "Thrill Kill" or Thrill-Oriented 
motivation. 

36. Throughout the state's closing arguments at both guilt and 
sentencing phases of the trial, the prosecutor repeatedly asserts that 
Celeste Carrington was motivated by the thrill she received from her 
enjoyment of killing. See, e.g., page 5047 ("we have a thrill killer on 
our hands..."); page 6671 ("This is a death penalty case because of 
her brutality, her thrill, her enjoyment in killing. It sets it apart from 
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a whole class of crimes because of the circumstances attending the 
crime."); page 6678 ("These weren't just murders during the course of 
robberies and burglaries. There were more serious things going on, and 
we'll talk about that, being on their knees, being shot at close range. 
Cold blooded, and the thrill of it all in her statement, enjoying it."); 
page 6691 (a predator like Celeste Simone Carrington, who slaughters 
innocent human beings for the thrill of it..."); page 6692 ("a predator 
who enjoyed slaughtering human beings."). 

37. The concept of the "Thrill Killer" originated as a feature of the 
popular media, used to sell newspapers and true crime novels. By 
the late 1980s, the concept of the "thrill killer" had been incorporated 
into the professional serial murder literature in the textbook Serial 
Murder (1988). This seminal text provides dominant motives for murder 
patterns, including the "Thrill-Oriented" murder. 

38. Of the Thrill-Oriented type, DeBurger & Holmes (1988, p. 76-77) 
write the following: "The central motive in this type of serial murder 
typically reflects a quest for 'highs,' thrills, or excitement. In the asocial 
logic of the thrill killer's sociopathic mind-set, the excitement connected 
with the kill overrides any concern or sympathy for the victim. This 
type of perpetrator tends to focus on the process of killing instead of 
simply carrying out a quick act of murder. . . the thrill-oriented murderer 
is primarily impelled to kill not by sexual motives, but by a craving for 
excitement or bizarre experience. In short, the act or process of killing 
is enjoyable for this kind of serial murderer. " 

39. In my expert opinion, Thrill-Oriented motivation is eliminated as 
a possibility in all three cases I have reviewed based primarily on the 
following considerations : 

a) Carrington selected locations where she had worked in the past, 
because she knew the security, knew the work schedules, knew how to 
gain entry, knew the layouts, knew the specific types of valuables that 
could be found, and often had retained a key. 

b) Carrington specifically chose to enter buildings at times when there 
was little or no chance of encountering anyone. This was to facilitate 
protracted, uninterrupted searches for valuables. 

c) In none of the cases could Carrington have planned to encounter 
anyone. At Sam & Libby's, her entry was detected because the security 
procedures had changed; at Marcus & Millichap, she was encountered 
by an employee who had chanced to come in after hours; and she 
encountered Dr. Allan Marks in his office only because he had an 
atypical, after-hours appointment. These encounters could not have 
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been anticipated, and the shootings are much more suggestive of a 
reactive response to unexpected circumstances. 

d) In each case, Carrington was focused on entering the place of 
business in search of specific types of valuables to steal. At Sam & 
Libby's she was searching for cash in desks; at Marcus & Millichap she 
was searching for cash and money order blanks; at Dr. Marks's building 
she was searching for drugs in the emergency medical kit. Moreover, in 
both homicide cases, she took valuables from the victims. 

e) In each homicide case, Carrington engaged a "con" to dissuade the 
victim from considering her a threat, in order to avoid suspicion. She 
told Esparza that she worked for Sam & Libby's, and she told Gleason 
that she worked in the building as a janitor. 

f) These crimes all were committed in a manner to lower the risk of 
detection and avoid people. This directly contradicts the primary 
motive of the Thrill Killer, who tends to impulsively commit murder 
with low skill, and high risk of detection, with the explicit intent of 
direct contact with victims. 

g) Carrington used a stolen gun, happened upon in the course of a 
burglary, to commit the shootings. She apparently used only the limited 
rounds of ammunition that she originally stole with the gun. A Thrill 
Killer would have shown excitement, arousal, or enthusiasm towards 
this instrument of killing in some fashion (buying lots of ammunition; 
excessive cleaning; stealing more firearms; flashing the firearm to 
others, etc.). 

h) After an exhaustive review of the taped interviews of Carrington by 
law enforcement, I detected no verbal excitement, arousal, or interest 
in describing or reliving the murders with investigators. Rather, 
Carrington demonstrated a flat affect (i.e., no emotion, detachment) 
throughout the confessions. Everything was delivered in a matter of 
fact fashion. This is in stark contrast to those offenders who could be 
labeled Thrill Killers, who discuss their crimes with passion, interest, 
and excitement. They enjoy reliving their crimes for others, and would 
not be characterized by a flat affect. 

Example #2: "Sexually Violent Predator" 

Consider the court's ruling in Commonwealth v. Conklin (2006), described in 
Takah (2006), which provides that to meet the burden of proving that a sex 
offender is a "sexually violent predator" (a.k.a. SVP), the state need not provide 
a clinical diagnosis by a licensed psychiatrist or psychologist. Rather the opin- 
ion of a qualified criminal justice expert is sufficient (pp. 129-132): 
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Appellant, Donald Robert Conklin, was accused of sexually abusing his 
daughter for a period of nearly three years. Conklin was found guilty 
in the Wayne County Court of Common Pleas of various offenses in 
connection with the abuse after his daughter testified that he began 
assaulting her when she was six years old and that his assaults 
included acts of forced intercourse. Thereafter, the Commonwealth 
determined that Conklin qualified as a sexually violent predator (SVP) 
subject to provisions contained in Megan's Law II. The Pennsylvania 
Supreme Court granted Conklin's petition for review to ascertain 
whether the Commonwealth had carried its burden of introducing the 
testimony of a "licensed psychiatrist, psychologist or criminal justice 
expert" when it offered the testimony of a social worker. 

In March 2002, Conklin's daughter informed her mother that Conklin 
had been sexually abusing her for approximately three years. 
Subsequently, Conklin was arrested and charged with a number of 
sexual offenses. 

At trial, a jury convicted Conklin of numerous charges relating to the 
sexual abuse of his daughter. As a result, Conklin was required by 
Megan's Law II to undergo an evaluation by the State Sexual Offender 
Assessment Board (the "Board") to determine whether he was a 
sexually violent predator. 

The assessment was completed by a licensed clinical social worker, 
David Humphreys, who was also a member of the Board. With his 
findings, Humphreys determined that Conklin's mental condition 
increased the likelihood of recidivism. Following Humphreys' 
assessment, the trial court conducted an SVP hearing, at which 
Humphreys proffered expert testimony for the state. After considering 
Humphreys' testimony the trial court concluded that Conklin should be 
classified as an SVP. 

Conklin appealed to the Pennsylvania Superior Court, challenging 
Humphreys' qualifications as an expert. In an unpublished decision, 
the superior court affirmed both the Board and the trial court's 
determination that Conklin was an SVP. The superior court predicated 
its decision that Humphreys was qualified to perform SVP assessments 
and to testify to that effect on the undisputed fact that Humphreys was 
a criminal justice expert. 

Conklin then appealed to the Pennsylvania Supreme Court, reprising 
his argument that only licensed psychiatrists or psychologists qualify 
to provide expert testimony as to mental abnormalities or personality 
disorders. Arguing that the terms "mental abnormality" and 
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"personality disorder" constituted psychological terms of art, Conklin 
theorized that such terms could be used only by those parties licensed 
to practice psychiatry or psychology. 

Responding to Conklin's contentions, the supreme court examined 
the qualifications of experts in the context of sexually violent crime. 
Specifically, the court questioned whether, in order to prove that a 
sex offender is an SVP, the Commonwealth must provide a clinical 
diagnosis by a licensed psychiatrist or psychologist, or whether the 
opinion of a qualified criminal justice expert suffices. Unmoved by 
Conklin's position, the court held that the opinion of a qualified criminal 
justice expert suffices to prove that a sex offender is an SVP and that 
the Commonwealth need not provide a clinical diagnosis by a licensed 
psychiatrist or psychologist. 

While the authors do not necessarily disagree with this specific practice in its 
entirety, and each jurisdiction will have or create its own laws in relation to the 
issue, this case signals the recognition of a distinction between offender clas- 
sifications and clinical diagnoses. It provides for expert testimony from crimi- 
nologists in areas where the courts essentially invent or adopt terminology 
that requires definition and assessment by qualified professionals. And when 
treatment is not the goal, forensic mental health experts may not be the only 
behavioral scientists qualified to perform such assessments. 

Equivocal Forensic Analysis 

The word equivocal refers to anything that can be interpreted in more than 
one way or to any interpretation that is questionable. As described in Turvey 
(2008a, p. 190), an " equivocal forensic analysis refers to a review of the entire 
body of evidence in a given case, questioning all related assumptions and con- 
clusions." This critical assessment of all case facts and evidence helps insulate 
the forensic analyst from investment in prior case theories. 

Equivocal forensic analysis is a necessary and useful tool in both investigative 
and forensic realms, especially in those cases in which the facts lend themselves 
to multiple conclusions. If the case at hand is referred to as rape, the forensic 
examiner critically reviews the evidence which is meant to establish rape, such 
as the crime scene evidence, the medical report, the sexual assault kit, and any 
victim statements; if the crime at hand is referred to as a homicide, the forensic 
examiner critically reviews the evidence which is meant to establish homicide, 
such as the crime scene, the crime scene documentation, the autopsy report, 
and the autopsy photos. When the evidence supports initial conclusions, the 
forensic examiner may move forward with additional assessments; when- 
ever there is a doubt, it must be noted and case theories stemming from such 
conclusions must be amended. 
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Engaging in this sort of assessment at the outset of any case in which conclu- 
sions are predicated on the quality of the work that has been done prior is nec- 
essary to avoid bias and to identify weak or nonexistent evidence. 

One of the authors (Petherick) was involved in a case of alleged stalking and 
harassment involving former domestic partners, one of whom was a male police 
officer. The female half of the dispute hired Dr. Petherick, as she was at the 
time a defendant facing serious criminal charges. She protested her innocence. 
Prior to Dr. Petherick's involvement in the case, there had been no attempt to 
investigate the charges against her; rather, the word of the alleged victim — in 
this case, the police officer — was being taken essentially at face value as proof, 
along with that of a fellow officer for corroboration. Upon creating a basic 
timeline and a simple reconstruction of activities using the available record of 
events from witness statements, cell phone records, text messages, and emails, 
Dr. Petherick was able to establish the impossibility of the officer's claims. 
The officer had not only given false statements, but also had induced others 
to do so as well to back up his claims. This assessment was sent up through 
the police chain of command through the defendant's attorney, all criminal 
charges were dropped, and the officer was investigated for falsifying evidence 
and witness tampering. 

Crime Reconstruction/Staged Crime Scene 
Determination 

Crime reconstruction is the determination of the actions and events surrounding 
a crime (Chisum and Turvey 2007). A simulated or staged crime scene is one 
in which the physical evidence has been purposefully altered by the offender 
to mislead authorities and misdirect any investigation (Turvey, 2008a). 
Establishing whether a crime scene has been staged requires expertise in crime 
reconstruction, which is a subspecialty of the forensic sciences. 

Staging is a possibility in every case. Therefore, in every case, this explanation 
must be considered and excluded before being entirely abandoned. When stag- 
ing is found, it tends to strongly suggest an offender who would be considered 
a likely suspect; the motive (precautionary crime concealment) is to deflect or 
hamper law enforcement investigations. 

Consider the following excerpt related to crime reconstruction and crime scene 
staging from the Forensic Examination Report prepared by one of the authors 
(Turvey) in the criminal matter of Mississippi v. Robert Grant (2006) (Turvey, 
2006): 

Conclusion #3: The simulated, or staged, crime scene is that in 
which evidence has been purposefully altered by an offender to 
mislead authorities and/or redirect the investigation (Turvey, 2002, 
p. 249). Often, it is the owners or occupants of a residence that stage 
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crime scenes, in order to move investigators away from the obvious 
conclusion that they were in some manner responsible for the crime 
that was committed there. 

The crime scene in this case was staged to appear as though the shooting 
death of Arthur Joshua occurred outside the residence. This is based on a 
careful consideration of the following inconsistencies in the evidence: 

A. According to the report by Det. Kramer, he "discovered that the 
back porch light had been removed. " The light bulb was subseguently 
located near the back yard door by Capt. Rocker. 

■ The removal of a porch light bulb by an offender is time- 
consuming and impractical. It is seen in movies and television but 
it is uncommon in actual break-ins, especially when the residents 
are known to be home. 

■ The light bulb that was collected (Exhibit 8) is pictured in photo 
#337, covered by the grass. This would require someone placing 
the bulb into the grass and perhaps even combing grass over 

it. This is inconsistent with the bulb being dropped, tossed, or 
thrown. Again, this is time consuming, impractical, difficult to do in 
the dark, and serves no purpose to a potential home invader aside 
from increasing their risk of discovery by occupants. 

■ The back porch light is clearly visible in place, in photo #339. This 
is inconsistent with the light having been removed in the first 
place and requires reconcilement with Det. Kramer's statement in 
his report. 

B. According to the statement by Terry Adams, the attacker with the gun 
"started to try to tie up my hand and that's when my girlfriend and Skipper 
arrived back home and he broke out." He does not indicate that he was fully 
tied up, or that his hands were behind his back, or that he was on the floor 
at any time. According to his girlfriend, Tishma Peralta, she found Adams 
"on the floor with his hands tied behind his back." She does not indicate 
what kind of material he was tied with or how he was able to get free. 

■ There is no documentation of any binding materials found at the 
scene to confirm that Mr. Adams was tied up. 

■ There is no documentation of any ligature marks or other injuries 
to Mr. Adams' wrists that would be present if his hands had 
indeed been bound behind his back. 

■ According to the Trace Evidence reports by the Mississippi 
Crime Laboratory dated June 13, 2005, Terry Adams is the only 
person in the residence who tested positive for gunshot residue, 
on his left palm. 
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C. Tishma Peralta claims to have seen two men invading the home. She 
states that one of them was wearing a white mask with big eyeholes 
through which she could see his black skin. Ultimately, she states that 
she sees "the other dude" "run out" after "busting out the back door." 
This was accomplished, according to her statement, with some force 
and difficulty. This is when she claims to hear the final gunshot. It is 
unclear where the shooter is standing in her version of events (inside or 
outside the residence). Notably: 

■ She does not describe the exit of the man wearing the white mask 
(Arthur Joshua). 

■ If an assailant had to "bust out" or break out of the back door once he 
had already gained entry into the residence, this would indicate that 
it was closed and locked. It would certainly not be necessary to "bust 
out" of a door that one had used to gain entry. This statement by 
Ms. Peralta precludes the use of the back door as a point of entry. 

■ There is no documentation or indication that heavy force was 
used to break or "bust" the back door open from the inside. 
Upon close examination of photograph #53, the door appears to be 
undamaged from the inside. 

D. Wesley Jerome Williams alleges that someone entered through the 
front door and then struck him twice in the head with a wooden 2x4, 
telling him to get down on the floor. Only one injury was documented 
related to the attack on Mr. Williams — a minor reddening of the scalp in 
a single linear pattern consistent with at least one of the edges of the 
2x4 (see photo # 56). The following inconsistencies are noted: 

■ There is only one minor injury to Mr. Williams' forehead, and no 
other reported injuries to his body. 

■ There is an absence of swelling in the area of the injury, which 
would be expected with a heavy blow to the head using a 2 x 4, 
and the passage of time. At least an hour, if not more, had passed 
before this photograph could have been taken. 

■ There is an absence of hemorrhage beneath the skin, which would 
be expected with a heavy blow to the head using a wooden 2x4. 

■ On close inspection of the photograph, there is an absence of 
splinters transferred to Mr. Williams' scalp, or injuries from 
splinters, which would be expected given the condition of the 
2x4 and the severity of the blow. 

E. Two bloody white masks were recovered from the scene. Tishma 
Peralta did not report seeing an assailant that wore two masks. She 
reported the intruder that she saw, up close, was wearing a white mask 
with big eyeholes. Only one assailant is known to have been injured 
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in this case, and consequently only one mask should have been found 
with blood on it. This inconsistent finding begs further examination 
and investigation. 

F. Only some of the items allegedly taken from the safe and placed 
into the blue pillowcase have value to a thief (the cash, the marijuana, 
perhaps the pipe/papers, the coins, the wallet, and the GPS). However, 
the personal note, two drink coasters, a Crown Royale bag, a film 
container, and the set of glasses w/glass tray have no value on the street. 
Taking these items makes little or no sense from the perspective of profit. 

■ It should be noted that the content of the Crown Royale bag is not 
documented. 

■ It should be noted that the content of the film container is not 
documented. 

■ It should be noted that there was apparently a white container 
recovered from the blue pillowcase with the contents 
undocumented. 

G. The glass contents of the blue pillowcase were carefully wrapped 
with newspaper prior to being placed inside. The advertisements 
on the newspaper used to wrap these items are consistent with the 
advertisements on the newspaper from the table in the living room 
at the crime scene (see photo #54). This supports the conclusion that 
the items were carefully wrapped at the scene. This activity was not 
described by any of the witnesses interviewed in this case. 

H. Tishma Peralta, Skipper, and Wesley Jerome Williams would have 
to be in the living room when the shot that killed Arthur Joshua was 
fired, ricocheted off the front door, and landed on the couch (detailed in 
Conclusion #4). There is no documentation that any one of these three 
individuals suggested this event to investigators. This omission is a 
logical break in the known sequence of events and must be resolved. 

I. The victim was shot through the lungs and trachea. His lungs 
would have collapsed and he would be spitting blood on the inside 
of his mask, making it difficult to stand, walk, or see. This makes an 
unassisted exit from the residence unlikely. His body would have to 
be carried or dragged from the inside of the residence to where it was 
ultimately found outside. 

In this case, after being confronted with the evidence from the Forensic 
Examination Report under cross-examination, Terry Wayne Adams confessed 
on the witness stand to staging numerous aspects of the crime scene. However, 
and despite an absence of direct physical evidence, Robert Barnes was con- 
victed for an undisclosed and undefined role in the crime. 
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As is clear from this example, staging has both investigative and forensic appli- 
cations. It can help narrow the suspect pool early on, limiting it to those who 
would be considered immediate suspects in the crime, and it may be admis- 
sible as a point of reconstruction in criminal and civil trials. This point will be 
expounded upon further in the case example at the end of the chapter. 

Victim Risk/Exposure Assessment 

As explained in Turvey (2008a, p. 378): "One of the many lenses that may 
be used to examine the victim-offender relationship is in terms of the expo- 
sure involved. Victim exposure is the amount of exposure to harmful elements 
experienced by the victim. It is determined by examining lifestyle exposure and 
situational exposure. " The forensic criminologist may conduct this type of assess- 
ment during investigations to help define and then narrow the suspect pool. In 
a criminal or civil proceeding, the forensic criminologist may testify regarding 
victim exposure as part of a critique related to best investigative practices and 
suspect viability, or as part of an assessment related to premises liability issues. 
This issue will be discussed further in Chapter 6. 

Psychological Autopsy 

A psychological autopsy involves the evaluation of a decedent's mental state prior 
to death. When suicide is determined to be the manner of death, this assess- 
ment helps to clarify the factors that lead to the victim's taking his or her own 
life. When the manner of death is unclear, this assessment helps to weigh out 
existing evidence to determine which theories it favors, if any. As explained in 
LaFon (2008, p. 420): 

There are two basic applications of the psychological autopsy: 
the suicide psychological autopsy (SPA) and the equivocal death 
psychological autopsy (EDPA) (La Fon, 1999). These applications 
both use a similar psychological autopsy procedure; however, each 
application's purpose or goal is very different. The first type of PA, the 
SPA, is conducted when the manner of death is unequivocally a suicide. 
The Centers for Disease Control (CDC) provides clear guidelines that 
establish suicide as the appropriate mode of death (Jobes et al., 1987). 
These guidelines classify a death as suicide based on the presence of 
self-inflicted injury evidence and an explicit/implicit intent to die. 

The purpose of the suicide psychological autopsy (SPA) is to 
understand which psychosocial factors have contributed to the suicide. 
Suicidologists collect and database information from the SPA to 
better understand suicide causation for the purposes of intervention 
and prevention. There is no extended legal or forensic investigation 
following an SPA. 
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The second type of psychological autopsy application is the equivocal 
death psychological autopsy (EDPA). An equivocal death is any death 
in which the manner/mode of death — that is, the reason why the death 
occurred — is not immediately clear. Shneidman (1981) estimates that 
between 5% and 20% of all deaths are equivocal. The EDPA is a form of 
death investigation that must investigate alternative manners of death 
in an attempt to provide new information about the circumstances 
surrounding the death that can then be further investigated by the 
appropriate authorities (Spellman and Heyne, 1989). 

A psychological autopsy is performed during the investigative phase, ideally, 
to inform medicolegal determinations and help establish whether a crime has 
been committed. However, it is also useful in legal proceedings, to help the 
trier of fact determine whether a crime has been committed (if a defendant 
is on trial for a homicide that may actually be a suicide), whether there may 
have been negligent care issues related to the victim's mental health (if he or 
she killed himself or herself while under the care of a mental health provider), 
or whether the death was accidental (as occurs in civil cases brought against 
insurance companies by plaintiffs who are denied death benefits from those 
who suffer autoerotic death). 

A psychological autopsy does not involve diagnostic or treatment goals. Rather 
the goals are solely investigative and forensic. As a consequence, one need not 
be a psychologist to render opinions related to the issue. However, one must 
have a strong psychology background and be fully educated as a behavioral 
scientist. Any criminologist performing a psychological autopsy without this 
background is often doing so from a place of ignorance regarding the intersec- 
tion of criminological theory, human behavior, and psychodynamics. 

Motivational Analysis 

As explained inTurvey (2008a), motive is a function of the emotional, psycho- 
logical, and material needs that impel and are satisfied by behavior. Intent, on 
the other hand, is the end aim that guides behavior. Motive is objectively estab- 
lished by examining known offender behavior and choice patterns before, dur- 
ing, and after the commission of a crime. The determination of motive helps 
with the following investigative and forensic ends (Turvey, 2008a, p. 274): 

■ It reduces the suspect pool to those individuals with a particular 
motive. 

■ It assists with the investigative linkage of unsolved crime with a 
similar motive. 

■ Along with other class evidence (i.e., means, opportunity, associative 
evidence), motive can provide circumstantial bearing on offender 
identity. 
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■ Along with other contextual evidence, motive can provide 
circumstantial bearing on offender state of mind. 

■ Along with circumstantial evidence, motive can provide 
circumstantial bearing on whether a crime has actually occurred. 

This topic will be discussed further in Chapter 5. 

Determination of Torture 

Forensic criminologists with education and training in crime reconstruction, 
wound pattern analysis, and psychodynamics can examine a case to determine 
whether torture is evident. That is to say, whether the offender intentionally 
inflicted pain on the victim for the sake of pleasure, or revenge, or to gain 
information. This has investigative applications in that torture might be a part 
of an offender's modus operandi or offense signature, and therefore it may be 
useful for case linkage purposes. However, in a criminal trial, the presence of 
torture may be an aggravating factor that a jury may consider when deliberat- 
ing regarding the death penalty. 

Consider the following excerpt from a Forensic Examination Report by one 
of the authors (Turvey) in California v. Jack Lewis (2008), a death penalty case 
involving allegations of torture (Turvey, 2008c): 

Conclusion 5: The crime scene behavior in this case is consistent with 
an anger motivation, and not consistent with torture. 

According to Turvey (2002, p. 307) motives are the "emotional, 
psychological, and material needs that impel and are satisfied by 
behavior. " 

As described previously in this report, there are multiple behavioral 
indicators that are inconsistent with torture, such as the presence of 
lubrication, the consensual anal sex video, and the potentially short 
duration required to effect behaviors necessarily associated with the 
homicide. There is also evidence of mutual consensual anal penetration 
with the "Mag-Lite." This includes a lack of evidence of physical 
bindings; both victim and defendant excrement being present at the 
scene; and the mutual use of methamphetamine that intensifies the sex 
drive and lowers sexual inhibitions. 

There is also no profit motivation evident in this case; the victim has no 
valuables and is essentially indigent. In point of fact, the victim is the 
primary source of money for the defendant (via her job and her family), 
but only so long as she remains alive. 

Intense, directed rage is evidenced in this case by the combination of 
brutal force, lethal force, and overkill. 
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■ Biutal and lethal force are evidenced in this case by the onset 
of multiple injuries that inflict tremendous damage until death 
results: this includes the cumulative blunt force trauma, the hair 
pulling, and the manual strangulation as previously described. 

■ Overkill is injury beyond that needed to cause victim death. 
The volume of blunt force trauma and injury associated with 
the manual strangulation evidences overkill in this case. As 
previously stated, the number of these injuries exceeds 100. 

■ Unexplained behavior in this case includes the fact that at some 
point, the defendant or the victim smeared excrement on the floor 
and walls. This may be related to the anger motivation, or it may 
have been transferred incidentally. In any case, the presence of 
excrement is consistent with mutual anal penetration, as both 
victim and defendant DNA is present. 

It is important to note that it is not generally possible to discriminate 
whether this level of rage is caused by real or perceived wrongs. In 
other words, the offender may have been agitated by an accumulation 
of actual events, a misinterpretation of actual events, or by imagined 
events. Conseguently, crime scenes involving the following can be 
difficult to distinguish: domestic/intimate homicide; drug/alcohol 
related homicide; homicide committed by the mentally ill. 

In this particular case, the author was not allowed to offer a specific opinion 
regarding the presence of torture. However, the author was allowed to testify 
regarding other opinions, as well as the facts and circumstances that formed 
the basis for the opinion that torture was not clearly evident. Ultimately, 
39-year-old Jack Henry Lewis was found guilty of the murder of 48-year-old 
Jan Hasegawa (his longtime girlfriend) along with the special circumstance 
allegation that the murder involved torture. He had indeed killed her while 
both were high on methamphetamine, and this was never in dispute; their 
mutual addiction to the drug as well as its involvement in their sexual activity 
had an extensive history. However, the jury also found against the death pen- 
alty: Lewis received life in prison. 

Criminal Profiling 

Criminal profiling involves the inference of offender characteristics (Turvey, 2008a). 
There are more than a few ways to make these inferences — though not always 
with a high degree of reliability. Forensic criminologists, or profilers, can predict 
offender characteristics based on statistical models, prior research, or experience; 
they can use hard physical evidence to make deductions about physical char- 
acteristics; or they can use analytical logic, critical thinking, and the scientific 
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method to make deductions about offender relational and psychological charac- 
teristics based on an analysis of crime scene behavior (Turvey 2008a). 

Criminal profiling has utility during criminal investigations if it can reliably 
define and reduce the suspect pool. It also has some value at trial, as explained 
in Turvey (2008a, p. 558): 

Criminal profiling and related techniques were developed as tools to be 
used in the investigative process to assist in the identification of suspects. 
There are also a number of useful forensic ends that they can serve that 
are not necessarily related to establishing offender identity. These include 
focusing the suspect pool, explaining behavioral evidence, case linkage, 
and assisting in the development of investigative strategies. 

There is something further to be said for the potential use of criminal 
profiles as an ingredient to assist in educating the trier of fact as to the 
general type of offender that may be responsible for a particular crime. 
Criminal profiles may be a reasonable aid to the trier of fact, given 
two very important caveats. First, the court must understand, and be 
explicit in its instructions to the jury about, the limits of behavioral 
evidence as described in this work. Second, criminal profilers must 
not disregard these limits and intrude on the issue of guilt by giving 
opinions as to whether or not the accused fits a particular profile. 

As this suggests, for criminal profiling to be of use at trial, there must be no 
doubt about the profiler's knowledge and expertise, beyond merely working 
for a law enforcement agency and having a civil service job title. Moreover, pro- 
filers themselves must have a high capacity for ethical self-governance, a clear 
understanding of what the ultimate issues are, and a propensity for avoiding 
their violation. 

Criminal profiling will be discussed further in Chapter 5. 



Case Linkage 

Case linkage, or linkage analysis, is the process of determining whether there are 
discrete connections between two or more previously unrelated cases through 
crime scene analysis. This is accomplished through a careful examination of 
offender modus operandi 1 and signature aspects 3 (Turvey, 2008a). Case linkage has 
investigative applications with respect to identifying the existence of potential 
serial offenders, as well as a possible suspect pool, and then allocating investi- 
gative resources appropriately. It also has forensic relevance because the court 
may allow testimony on case linkage issues for the purpose of demonstrating 
a common plan, scheme, or design in actual or alleged serial offenses, if the 
offenses are sufficiently similar. 



2 Refers to "the manner in which 
a crime has been committed" 
(Turvey, 2008a, p. 310). 

3 Refers to "general emotional 
or psychological themes that 
the offender satisfies when 
committing an offense" (Turvey, 
2008a, p. 310). 
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Consider the following excerpt from a report by one of the authors (Turvey) 
in a criminal case in which linkage analysis was initially at issue. It involves 
the comparison of M.O. and signature behaviors in a child sexual homicide 
to a sexual assault on a teen, highlighting gross dissimilarities, in the case of 
California v. Joseph Cordova (Turvey, 2006b): 

It is the opinion of this examiner that there is no behavioral evidence 
to support the conclusion that there is behavioral commonality or 
similarity between the 1979 sexual murder of [8-year-old] Cannie 
Bullock and the sexual assault of 12-year-old Nina Sharp in Lakewood, 
Colorado in 1992. 

The basis for this opinion is the consideration of numerous significant 
behavioral dissimilarities, to include at least the following: 

1. The 1992 sexual assault of Nina Sharp involved opportunity created 
by a position of trust — the defendant was babysitting the victim at 
the time of the incident. 

2. The 1992 sexual assault of Nina Sharp involved fondling only; it did 
not involve sexual penetration of any kind. 

3. The 1992 sexual assault of Nina Sharp did not involve strangulation. 

4. The 1992 sexual assault of Nina Sharp did not involve blunt force 
trauma or other forms of physical violence. 

5. The 1992 sexual assault of Nina Sharp involved bargaining behavior 
with the victim as opposed to the use of any force. 

6. The 1992 sexual assault of Nina Sharp involved primarily reassurance 
oriented behaviors and motives — that is to say that the sexual 
contact involved behaviors that are intended to restore self- 
confidence or self-worth. This low aggression and pseudo-foreplay 
oriented behavior often suggests a lack of confidence and a sense of 
personal inadequacy (Turvey, 2002). 

7. The 1992 sexual assault of Nina Sharp did not result in a homicide. 

While case linkage efforts are primarily of value in criminal trials, they may also 
be a component of civil actions. One of the authors has worked many serial 
rape cases, and at least three in civil actions involving case linkage issues: the 
first involved multiple former employers suing an employer that they argued 
was a sexual predator, requiring a comparison of case similarities to deter- 
mine if they had occurred and whether they were actually related; the second 
involved a single victim from many suing the property where her particular 
attack occurred, requiring an analysis of all cases to establish whether a com- 
mon scheme or plan existed and what that meant; the last involved a civil com- 
mitment in which a man convicted of a rape was argued to have committed 
many more, requiring an analysis of all suspected cases to determine whether 
these could be introduced as evidence in a civil commitment hearing. 
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Presentence Investigations, Evaluations, and Mitigation 

In criminal trials, the prosecution and the defense employ forensic crimi- 
nologists to help investigate, establish, and make recommendations regard- 
ing sentencing. This aids in helping to make a decision about punishment 
that is specific to the circumstances of the individual, as prescribed by law. 
Such investigations and evaluations are conducted at any time prior to sen- 
tencing, and may include what is referred to as mitigating evidence (evidence 
that tends to explain, contextualize, limit the culpability of, or even justify 
certain offense behavior). According to the Guidelines of the American Bar 
Association (2003): 

Mitigation evidence includes, but is not limited to, compassionate 
factors stemming from the diverse frailties of humankind, the 
ability to make a positive adjustment to incarceration, the realities 
of incarceration and the actual meaning of a life sentence, capacity 
for redemption, remorse, execution impact, vulnerabilities related 
to mental health, explanations of patterns of behavior, negation of 
aggravating evidence regardless of its designation as an aggravating 
factor, positive acts or qualities, responsible conduct in other areas of 
life (e.g. employment, education, military service, as a family member), 
any evidence bearing on the degree of moral culpability, and any other 
reason for a sentence less than death. 

The concept of mitigation in death penalty cases as a constitutional require- 
ment and its origins will be discussed in Chapter 12. 

Of the Presentence Investigation report in non-death penalty cases, however, 
U.S. Federal Judge Helen G. Berrigan explains that they are a vital part of deter- 
mining an appropriate sentence when conducted by a qualified professional 
(2008, pp. 819-821): 

In noncapital cases, the jury determines guilt or innocence, and if 
the defendant is found guilty, the judge has the task of deciding 
the appropriate sentence. A judge does not, however, decide the 
penalty in a vacuum. In the federal system, a detailed Pre-Sentence 
Investigation report ("PSI") is prepared in virtually all cases, 
including misdemeanors. The report is typically twenty or more 
pages long, single-spaced, and contains a comprehensive account 
of the defendant's life history. Along with details of the offense 
and the defendant's prior criminal record, it includes personal and 
family data, which discuss parents, siblings, their occupations and 
health, and their interactions with the defendant. The PSI recites the 
circumstances of the defendant's upbringing, family support or lack 
thereof, and updated information from family members interviewed. 
It incorporates the defendant's own marital and parental history 
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and interviews with his or her spouse or former spouse and children. 
The report includes a section on the defendant's physical condition, 
which recites everything from childhood and adult illnesses and 
accidents to even current tattoos. It contains a section on mental 
and emotional health, setting forth any commitments, psychological 
treatments, or difficulties the defendant has had and a separate 
section on substance abuse, including what drugs the defendant has 
sampled or is addicted to, and what treatment programs, if any, he or 
she attended. After that, a section on education and vocational skills 
details school and college attendance, where and for how long, how 
successful, and occupational training, if any. 

The employment record follows, with job descriptions, how long 
each job lasted, the pay, and the reason for leaving the employment. 
This is followed by a financial condition section, which sets forth the 
defendant's assets and liabilities, including a credit report. 

Finally, the report includes several pages of sentencing options, setting 
out the statutory ranges of imprisonment, supervised release, and 
fines, the availability of probation, the appropriateness of restitution, 
and the sentencing guideline ranges and possible reasons for departure 
upward or downward from those ranges. The report even includes 
a confidential and detailed sentencing recommendation from the 
probation officer. 

The probation officers who prepare these reports are highly educated 
and trained. A minimum of a bachelor's degree is required with one 
year of experience in such fields as investigation, counseling and 
guidance of offenders in community corrections, or the equivalent in a 
related field such as social work or psychology. The officers frequently 
have master's degrees in one of the related fields or a law degree. 
For example, in the Eastern District of Louisiana, the Chief Probation 
Officer has a law degree and worked for a child protection agency prior 
to becoming a federal probation officer and PSI writer. The Deputy 
Chief has a Master of Social Work degree and worked in a District 
Attorney's Office prior to coming to U.S. Probation, also working in the 
Pre-Sentence Report division. 

According to Van der Hoven (2006), the forensic criminologist is uniquely 
qualified to assist with the preparation of presentencing reports, offering the 
following discussion in which the behavioral sciences of criminology and psy- 
chology/psychiatry are distinguished (pp. 156-157): 

When compiling pre-sentence reports and testifying in court, there 
are certain limitations that should be taken into consideration. 
Criminologists are not trained to diagnose mental illnesses or 
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personality deviations. They neither apply or interpret personality 
tests, nor intelligence tests unless specifically trained as 
psychometrists. Diagnosis, as well as applying and interpreting 
psychometric tests, is the highly specialised and exclusive field of 
the psychiatrist and the clinical psychologist. Although personality 
deviations are the study field of criminologists, they are not trained 
to diagnose a person for instance as an Antisocial Personality or 
Psychopath, but they can describe the characteristics of such a 
person and indicate that the accused shows similar characteristics. 
Should a criminologist suspect that the accused may be suffering 
from a mental illness or personality disorder, it should be brought to 
the attention of the accused's legal representative, and a psychiatric 
or psychological report requested before the commencement of the 
court hearing. 

When the criminologist is required to write a pre-sentence report 
for the court regarding a dangerous criminal, the criminologist 
can indicate risk factors pointing to future violent behaviour. 
Criminologists cannot perform personality tests, but they can 
develop their own scales and models to identify risk factors which 
may indicate the individual's level of dangerousness. Criminologists 
should have sufficient knowledge to evaluate the offender and, on the 
basis of certain specific risk factors, to indicate whether the person 
poses a danger to society or not. The criminologist's prediction of 
dangerousness should be supported by an evaluation report from a 
psychiatrist or clinical psychologist. 

While criminologists cannot give an opinion in court regarding 
the accused's mental capacity or accountability, they can give 
an opinion concerning the accused's blameworthiness based 
on mitigating and aggravating factors. When compiling a pre- 
sentence report, criminologists follow a holistic approach, taking 
all relevant factors into consideration which could have influenced 
the personality make-up of the individual and the development 
of violent tendencies. In order to obtain a complete picture, their 
reports should be complemented and supported by psychiatric and 
psychological reports. Ideally, a psychiatrist, a clinical psychologist, 
a criminologist and a social worker should work together as a team 
in high-profile cases when violent offenders who committed serious 
crimes, are on trial. Owing to their divergent and specialised training, 
each expert will approach the case from a different perspective as 
determined by their specific discipline. The psychologist focuses 
on the psychological aspects of an individual, whereas the forensic 
criminologist has a holistic view and approaches the offender in his 
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or her totality (Labuschagne 2003:5). The psychiatrist's main role is 
determining the criminal capacity of the accused before judgment. 
The forensic criminologist, in turn, can only consider the offender's 
moral blameworthiness after conviction, but before sentencing 
(Labuschagne 2003:5). 

Pre-sentence reports compiled by all the above-mentioned experts can 
contribute to a complete and clearer picture of the offender as a person 
and the most appropriate sentence and treatment programme for 
rehabilitation purposes. 

As provided in Berrigan (2008), when forensic criminologists act as mitigation 
specialists, the criminal justice system benefits dramatically because they are 
better trained in the area than lawyers, they are generally less expensive than 
lawyers with a lower hourly rate, and they increase the speed at which informa- 
tion about the defendant is gathered and distributed by virtue of their insight 
into what to look for and how to best summarize it. 

Police Liability and Use of Deadly Force 

Every time a police or corrections officer attempts to deal with a perceived 
threat, especially when deadly force is involved, there is the possibility of 
criminal and civil litigation. The officer may have violated the law; subse- 
quently, criminal charges may be involved. The officer may have, through 
negligence and failure to follow established policies, wrongfully caused a 
death; subsequently a civil lawsuit may be filed by the decedent's estate. 
As explained in Anderson (1987, p. 14), specific to the issue of deadly force: 
"Several thousand cases are filed annually under the Civil Rights Act, which 
allege that units of local government acted negligently in selection, training, 
or supervision of personnel or in the establishment of policies related to the 
use of deadly force." 

Forensic criminologists who have conducted research in the area of law 
enforcement or corrections policies and procedures are well suited to the 
task of performing assessments on the issues of negligent training and 
supervision, negligent failure to investigate, negligent employment and 
retention, wrongful termination, false arrest, conditions of confinement, 
assault and battery, excessive force, and the appropriate use of deadly force. 
This is especially true for those without direct ties to law enforcement, and 
no residual loyalty to law enforcement culture as a whole, because bias is 
less of a factor. Unfortunately, it is the tendency of the prosecution to use 
law-enforcement-friendly experts whenever possible in relation to such ques- 
tions. The court should be unwilling to let such testimony into the record 
without an external review from an unaffiliated expert, but unfortunately 
this is not always possible. 
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Premises Liability 

Premises liability refers to a landowner's duty to protect individuals from harm, 
including third-party assaults (La FeUa, 2006). When there is a negligent failure 
to prevent this kind of harm, by virtue of the fact that the property owner knew or 
should have known that danger was a possibility and did not take sufficient pre- 
cautions against it, there is the potential for civil action. As explained in Kennedy 
(2006, p. 120): 

Among the myriad duties of the modern security manager is the 
responsibility to limit an organization's exposure to premises liability 
for negligent security. As a result of the evolution of case law in 
the US and Commonwealth countries over the past three decades, 
landowners and landlords of all stripes may be legally liable should 
a passenger, customer, client, tenant, guest, or other category of 
visitor to the premises be assaulted while on property under their 
control. For example, merchants may be sued by a customer attacked 
in a store's restroom or car park. A hotel guest sexually assaulted in 
her room by a nighttime intruder may have a cause of action against 
hotel management. Students at a university, visitors to a corporate 
headquarters, and passengers of common carriers are increasingly 
looking to the courts to order compensation from the owners and 
managers of the property whereupon their injures were sustained 
(Michael and Ellis, 2003). The actual perpetrators of these acts are 
unlikely targets of such lawsuits since their identities often remain 
unknown or they themselves are simply uncollectible. This leaves, of 
course, the third-party corporate entity which is often looked upon as a 
'deep pockets' defendant. 

When there is a dispute regarding whether danger was either foreseeable or 
preventable by the property owner, forensic criminologists may be asked 
to perform assessments regarding the deterrability of the offender, or the 
security of the premises. These concepts will be discussed thoroughly in 
Chapter 7. 
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CASE EXAMPLE: MANHEIMER v. MORRISETT 

ATTEMPTED HOMICIDE OF LINDA MORRISSET 

Report by: 

Brent E. Turvey, MS Forensic Science 
Forensic Scientist & Criminal Profiler 
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[P.O. Box 2175] 

Sitka, AK 99835 

Ph#: [xxx-xxx-xxxx] 

Email: bturvey@corpus-delicti.com 

For: 

Beach, Proctor, McCarthy, & Slaughter, LLP 
789 South Victoria Ave, Suite 305 
Ventura, CA 93003 
Ph#: xxx-xxx-xxxx 
Fx#: xxx-xxx-xxxx 

Re: Mannheimer v. Morrisset, Case No. CIV 195861 

Jill Heybl, an attorney representing Linda Morrisset in this matter, 
asked this examiner, Brent E. Turvey, MS, to examine the investigation, 
crime scene evidence, and forensic documentation relating to the 
assault of Linda Morrisset. 

In order to complete this task, this examiner was provided with and 
examined the following case material relating to the assault of Linda 
Morrisset: 

■ Ventura County Sheriff's Department crime scene and 
investigative reports 

■ Available hospital and crime scene photos 

■ Crime scene diagrams 

■ Available medical and related reports 

■ Available forensic reports 

■ Available witness and suspect interviews 

■ Available media accounts (LA Times, etc.) 

■ Available correspondence of Linda Morrisset with Lee 
Mannheimer and Family members 

■ Available court filings and correspondence of Lee Mannheimer 

■ Available personal and financial records of Linda Morrisset and 
Lee Mannheimer 

Additionally, this examiner was provided with and examined the 
following case material relating to the conspiracy to commit murder/ 
solicitation of murder investigation into the actions of Lee Mannheimer 
and others: 

■ Various FBI interview and investigative reports 

■ Various California Department of Justice interview and 
investigative reports 



Summary 




■ Various Sacramento County Sheriff's Department interview and 
investigative reports 

■ Various media accounts 

This examiner also visited the crime scene on May 8 th , 2002. 

BACKGROUND 

On the morning of Sept. 12, 1999, 48-year-old Linda Morrisset 
(a Certified Public Accountant) was found unconscious in her 
Camarillo, California home. Her childcare provider and concerned 
neighbors discovered her in the hallway leading to her bedroom, after 
repeated attempts to get someone at the front door failed. She had 
suffered multiple blows to the head with a blunt force object and had 
bruises on her biceps. By some reports, she also had brain material 
oozing from her head and nose. 

According to the victim, she was home with her 22-month-old son, 
Robbie, and her 9-year-old son, Max, at the time of the assault. Robbie 
was found sleeping in his crib, in his own room, when the victim was 
discovered. 

Because of history and factual circumstances, law enforcement 
immediately focused their investigative attention on Linda Morrisset's 
ex-husband, Lee Mannheimer. Mr. Mannheimer is suing Linda 
Morrisset for her inculpatory statements to the police and media. Linda 
Morrisset has filed a counter suit for damages relating to her injuries 
sustained in the above-described attack. 

CONCLUSIONS 

After a careful examination of the case material described above, this 
examiner has reached the following conclusions: 

Conclusion #1 — The victim, Linda Morrisset, was at a low overall 
lifestyle and incident risk of being the victim of a violent stranger crime. 

Conclusion #2 — The crime scene in this case appears staged to lead 
investigators to believe that a stranger entered the victim's house 
through the sliding glass door in her bedroom, and then assaulted 
the victim during the course of a burglary. This suggests that the 
offender would be an obvious, immediate, and/or logical suspect to 
investigators. 

Conclusion #3 — The physical and behavioral crime scene evidence is 
most consistent with an anger/revenge motivation. 
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Conclusion #4 — Consideration of Lee Mannheimer's involvement in 
the assault on Linda Morrisset is more than reasonable. Failure to 
consider and investigate Lee Mannheimer's involvement in the assault 
to the point of exclusion would represent a serious investigative 
shortcoming. 

REASONING FOR CONCLUSION #1 

After examining the available victimology, it is the opinion of this 
examiner that the victim, Linda Morrisset, was at a low overall lifestyle 
and incident risk of being the victim of a violent stranger crime. 

Victimology is the study of victims. Establishing the victimology in a 
particular case is a necessary part of determining the context of some 
crimes (Baeza and Turvey, 2000). Furthermore, it is generally accepted 
that a victim's social, medical and mental health history can provide 
insight into the behavior/state of mind of an individual, focus further 
investigation, and produce clues that will aid in establishing the cause, 
manner, and circumstances of their demise (NMRP, 1999). 

As discussed in Turvey (2002): 

Victimology is first and foremost an investigative tool, providing 
context, connections, and investigative direction. In an unsolved 
case, where the offender is unknown, a thorough victimology 
defines the suspect pool. Their lifestyle in general and their 
activities in particular must be scrutinized in order to determine 
who had access to them, what they had access to, how and 
when they gained and maintained access, and where the access 
occurred. 

If we can understand how and why an offender has selected known 
victims, then we may also be able to establish a relational link of 
some kind between the victim(s) and that offender. These links may 
be geographical, work related, schedule oriented, school related, 
hobby related, or they may be otherwise acquainted. These links 
provide a suspect pool that includes those with knowledge of or 
access to the linked areas. 

Lifestyle risk — This term refers to the overall risk present by virtue 
of an individual's personality, and their personal, professional, and 
social environments. The belief is that certain circumstances, habits, or 
activities tend to increase the likelihood that an individual will suffer 
harm or loss (Turvey, 1999). By all accounts, Linda Morrisset was at a 
low overall lifestyle risk of being the victim of a violent stranger crime. 
This is given the following circumstances : 
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■ The available material does not suggest that the victim engaged 
in criminal activity. 

■ The available material does not suggest that the victim was 
routinely exposed to crime or those engaged in criminal activity. 

■ The available material does not suggest that the victim lived in a 
high crime area. 

■ The available material suggests that the victim lived in an area 
that could be described as rural. 

■ The available material does not suggest that the victim has 
a history of addiction to illegal or controlled mood altering 
substances. 

■ The available material does not suggest that the victim has a 
history of mental disorder. 

■ The available material does not suggest that the victim is prone to 
anger or aggressiveness. 

■ The available material does not suggest that the victim is prone to 
impulsivity. 

Incident risk — This term is used to refer to the risk present at the time 
of the victim's assault by virtue of her state of mind and hazards in her 
immediate environment. By all accounts, Linda Morrisset was at a low 
overall incident risk of being the victim of a violent stranger crime at 
the time of the assault. This given the following circumstances: 

■ The victim was in her home at the time of the assault. 

■ The available material does not suggest that the victim lived in a 
high crime area. 

■ The available material suggests that the victim lived in an area 
that could be described as rural. 

■ The available investigative material does not suggest that there 
was a string of unsolved burglaries, burglary/rapes, burglary/ 
assaults, burglary/homicides, or burglary/rape-homicides 
occurring in the victim's neighborhood at the time of the assault. 

■ The victim was not known to be using alcohol or medications at 
the time of the assault. 

■ As suggested by the witness statements, the victim was not 
known to be particularly agitated or distressed on the evening 
prior to the assault. 

REASONING FOR CONCLUSION #2 

The term crime scene staging refers to the alteration or simulation of 
physical evidence at a location where a crime has occurred, or where 
a crime is alleged to have occurred, in order to mislead authorities 
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and/or redirect their investigation by attempting to simulate an 
offense, or event, that did not actually take place (Turvey 2000). 

After reviewing the available evidence, it is the opinion of this 
examiner that the crime scene in this case appears staged to lead 
investigators to believe that a stranger entered the victim's house 
through the sliding glass door in her bedroom, and then attacked 
the victim during the course of a burglary. This suggests that the 
offender would be an obvious, immediate, and/or logical suspect to 
investigators. 

The basis for this opinion resides in the consideration of the following 
facts: 

■ The available evidence indicates that there was no sign of forced 
entry. 

■ The victim's front door was reportedly locked when childcare 
provider Thelma Meeks arrived on the morning after the 
assault. Meeks noted that this was not a usual circumstance, 
as the door was usually unlocked when she arrived. This 
suggests the possibility that the offender locked the door 
prior to leaving the residence, after assaulting the victim. This 
possibility is further strengthened by the discovery of small 
amounts of blood transfer evidence in the entryway, inside of 
the front door area, suggesting the offender's presence there 
after the assault. 

■ A locked front door at a crime scene could cause investigators to 
search for an alternate point of entry that was either forced or left 
open, thus ignoring potential transfer evidence at the true point of 
entry. 

■ The initial crime scene presentation suggests that the apparent 
point of entry may have been the sliding glass door in the 
victim's master bedroom. The sliding glass door was reportedly 
open approximately two feet when first discovered by Thelma 
Meeks and concerned neighbors. However, this may not be the 
true point of entry. A door or window intentionally left open by 
the offender open is a common feature of the staged crime scene 
(Turvey, 2000). 

■ By all indications (state of dress; lay pattern on top of bed; 
evidence of reading material and glasses in victim's possession 
at time of assault) the victim was apparently laying on her 
unmade bed, fully clothed and reading prior to the assault. The 
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available evidence provides that victim's glasses and reading 
material were discovered in or near the hallway area, near the 
area where the victim was found. It is not likely that the victim 
bothered to carry these items from the bed with her into the 
hallway once the assault began. However, it is more likely that 
the victim would have carried them with her to answer the 
front door, or during some other normal, non-life threatening 
activity. 

■ By all evidentiary indications (blood evidence; damage to 
the hallway floor; the final resting place of the victim; the 
absence of blood spatter elsewhere in the home; the absence 
of disturbed items elsewhere in the home) the assault started 
and ended in the hallway. It is possible that the victim 
answered the front door and was assaulted while retreating 
to the bedroom from perceived danger. It is not likely that 
the offender entered the lit master bedroom with a waking 
victim through the glass sliding door given the risk involved. 
However, if the offender had entered through the bedroom, 
the attack would most likely have occurred there. Moreover, 
if the victim were quick enough to elude an offender entering 
through the sliding glass door and succumbed to an attack in 
the hallway, she would most likely have left her glasses and 
reading material behind. 

■ The available evidence indicates that 5 necklaces were taken 
from the jewelry cabinet in the victim's bedroom. The jewelry 
cabinet was left open, most likely to direct investigators to 
note the missing jewelry and infer a stranger burglary gone 
awry. However, many other jewelry items were left behind, 
and there is no evidence to suggest that any other items 

of value were removed from the residence (including TVs, 
computers, and the victim's purse, which was in plain view in 
the kitchen area). 

■ By all accounts, it was the impression of investigators at the crime 
scene that it appeared to have been staged. 

It should be noted that as this crime scene is consistent with 
having been staged, this suggests an offender who is concerned 
about concealing their relationship with the victim. In this 
examiner's study of staged crime scenes, all of the cases studied 
involved an offender and a victim with a prior family/intimate 
relationship (Turvey, 2000). 
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REASONING FOR CONCLUSION #3 



In an anger-retaliatory crime, a main goal of offense behavior is to 
service cumulative rage and aggression. The offender is retaliating 
against the victim for real or perceived wrongs, and their aggression 
can manifest itself in a wide range, from verbally abusive language 
to hyper-aggressed homicide with multiple collateral victims (Turvey, 
2002). After reviewing the available evidence, it is the opinion of this 
examiner that the physical and behavioral crime scene evidence is most 
consistent with an anger-retaliatory motivation. 

The basis for this opinion resides in the consideration of the following 
facts: 

■ Multiple blows to the victim's head with a blunt object. 
These were repeated, powerful blows that crushed through 
the skull to the brain. These were not intended merely to 
incapacitate, but to kill. This is inconsistent with an offender 
whose primary goal is to burglarize a residence for profit, barring 
a victim that is violently fighting back (the available evidence 
does not provide indications that the victim fought back or 

was hostile towards the offender to any great measure, though 
defensive injuries on her forearms indicate that she protected 
herself during the attack). 

■ The available evidence indicates that the assault was immediate, 
overwhelming, and short lived. This is consistent with an anger- 
retaliatory motivation. 

■ The available evidence indicates that no sexual activity or assault 
occurred in relation to the physical assault. This is inconsistent 
with an offender whose primary goal is sexually assault. 

■ The available evidence indicates an overall absence of a profit 
motive in relation to the entry of the residence and the assault 
(many items of value in clear view left untouched — TVs, 
computers, victim's purse, victim's jewelry, VCRs, etc.; residence 
not apparently ransacked for valuables; victim's vehicle Ford truck 
apparently untouched, left behind; victim's garage not breached — 
tools and other items of value left behind; victim's office building 
on property found locked and untouched — numerous items of 
value not taken). 

■ The available evidence indicates that the offender left almost 
immediately after the assault. From this we may infer that the 
offender left because their object had been achieved — if they 
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had other objects to achieve, there would certainly have been 
plenty of time. This is consistent with an anger-retaliatory 
motivation. 

■ The investigators at the crime scene believed that this was an 
attempted homicide, as indicated by the charges listed on even 
their initial investigative reports. 

REASONING FOR CONCLUSION #4 

After reviewing the available evidence, it is the opinion of this 
examiner that consideration of Lee Mannheimer's involvement in 
the assault on Linda Morrisset is more than reasonable. Failure 
to consider and investigate Lee Mannheimer's involvement in 
the assault to the point of exclusion would represent a serious 
investigative shortcoming. 

The basis for this opinion resides in the consideration of the following 
facts : 

■ The victim was at a low overall lifestyle and incident risk of being 
the victim of a violent stranger crime. This suggests that the most 
fruitful avenues of investigative effort would be an examination of 
suspects known to the victim. 

■ The physical and behavioral crime scene evidence is most 
consistent with an anger-retaliatory motivation. The consideration 
of current and ex-spouse involvement in such crimes is all but 
dictated by anger-retaliatory motivated offenses. 

■ The crime scene is consistent with having been staged, 
suggesting an offender intent on misdirecting the investigation 
because they would be an obvious, immediate, and/or 
logical suspect. Moreover, in this examiner's study of staged 
crime scenes, all of the cases studied involved at least one 
offender and at least one victim with a prior family/intimate 
relationship which the staging activity was meant to conceal 
(Turvey, 2000). 

■ In 1993, there was a well-documented murder-for-hire plot to 
kill Linda Morrisset, which by all accounts was investigated 
and confirmed by the FBI and the Sacramento County Sheriff's 
Office. Those directly involved, including a business associate of 
Lee Mannheimer, claimed that Mr. Mannheimer paid them, and 
implicated Mr. Mannheimer as the chief instigator of the murder 
plot. This occurred just prior to the couple's divorce. 
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■ The circumstances of the victim's assault resemble the 
circumstances prescribed in the previously described murder-for- 
hire plot. Lee Mannheimer was reported to have given instructions 
that the victim was to be killed when she was at home, alone, 
when the kids were not present, and injuries were to be delivered 
to her head. 

■ Law enforcement maintains a "hazard file" on Lee Mannheimer in 
relation to the above-mentioned 1993 murder-for-hire plot. 

■ Linda Morrisset and Lee Mannheimer share custody of a then 
9 year old son, Max, over whom there have been continuous, 
intense and bitter disputes. 

■ As laid out by the material provided to this examiner, the 
relationship between Linda Morrisset and Lee Mannheimer has 
been one of cumulative dissatisfaction and antagonism. This has 
continued since their divorce both interpersonally, and through 
issues relating to the joint custody of their son, Max. 

■ Lee Mannheimer has admitted to previous incidents of physical 
violence towards Linda Morrisset. 

■ Family members have stated that the 5 necklaces removed from 
the victim's residence in association with the assault were gifts 
from Lee Mannheimer. 

■ The available material does not indicate that Linda Morrisset ever 
had significant trouble, antagonism, or disputes with anyone in 
her life other than Lee Mannheimer. 

■ The available material does not suggest that there is any 
definitive evidence excluding Lee Mannheimer as a suspect in 
this case. 

Brent E. Turvey, MS 

When it comes to addressing investigative and legal questions, criminologists 
can perform many different tasks. They work with both criminal and civil cases 
in various jurisdictions with various goals. First and foremost, then, it is crucial 
for forensic criminologists to understand the issues inherent in being involved 
in these systems, such as the differences between criminal and civil cases, the 
legal parties involved, reasonable doubt and the burden of proof, as well as the 
rights of those involved and the legal consequences. 
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CONCLUSION 

Once these elements are understood, forensic criminologists can perform any 
number of different analyses for investigators and the court. Criminologists 
may advise on issues relating to custom, practice, and guidelines; offender 
classification; equivocal forensic analyses; determination of staging and crime 
reconstruction; victim risk and exposure; psychological autopsies; analysis of 
the motives involved; determination of whether torture was involved; criminal 
profiling; case linkage; presentence investigations, evaluations, and mitigation; 
police liability and the use of deadly force; and premises liability. Each of these 
roles (and any combination of them) requires a distinct skill set and constant 
consideration of the issues present. On the whole, forensic criminologists are 
charged with remaining objective and knowing their limits regardless of the 
role they may play. 

Review Questions 

1. Discuss the distinction between criminal and civil cases in relation to jurisdiction, 
legal parties, rights, and legal consequences. 

2. Describe in detail three of the specific duties of the expert as outlined by Dwyer 
(2008). 

3. Describe the three types of criminological expert evidence which can be given to 
the court. 

4. T/F Criminology is both theoretical and practical. 

5. What is the difference between a suicide psychological autopsy and an equivocal 
death psychological autopsy? 

6. T/F A psychological autopsy has investigative, forensic, and treatment goals. 

7. Why is it important to establish motive? How does it help? 

8. Why is it so important to establish whether torture was involved in any given case? 
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Criminal Profiling 



Wayne A. Petherick and Claire E. Ferguson 



CHAPTER 5 



KEY TERMS 



Ciime Reconstruction: "The determination of the actions surrounding the 

commission of a crime" (Chisum, 2002, p. 81). 
Criminal Profiling: An investigative tool that infers offender characteristics 

from the analysis of offenders' behavior, their interaction with the crime 

scene and victim, and their choices during the crime. 
Deductive Argument: An argument in which the conclusion is implicitly 

contained within the premise, where offender characteristics are a direct 

extension of the available physical and behavioral evidence. 
Evidence Dynamics: Influences that change, relocate, obscure, or 

obliterate physical evidence regardless of the person or circumstance 

that brought about the change. 
Inductive Argument: An argument that provides a conclusion which is made 

likely, or a matter of probability, by offering supporting documentation. 
Inter-rater Reliablity: Consistency between different individuals rating 

the same offender. 
Investigate Phase: A stage of criminal profiling that involves discerning 

features of the unknown offender for the known crime. 
Psychological Autopsy: (a.k.a. equivocal death analysis) An evaluation of 

a decedent's mental state prior to death. 
Short Course: Any truncated pathway to education or information 

that is offered in an intensive mode, often without the enforcement of 

educational standards or assessment. 
Socratic Method: An approach to knowledge building and problem solving 

based on discussion and debate. 
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Trial Phase: A stage of criminal profiling that involves providing information 
about a crime or series of crimes for which there is a suspected offender. 

Victim Exposure: The amount of exposure to harmful elements experienced 
by a victim. 

Victimology: An examination of all aspects of a victim's life, including 
lifestyle, hobbies, habits, friends, enemies, and demographic features. 



One of the more widely recognized and practiced subspecialities within foren- 
sic criminology is that of criminal profiling. It has a long history, as detailed in 
Turvey (2008a). It also boasts a small library of distinct literature, with differ- 
ent methods and subspecialities all its own. 

Criminal profiling is a practice that has seen increasing popular and media 
attention over the past several decades. It has been depicted in popular fic- 
tion such as films like Silence of the Lambs (1991) and television programs like 
Criminal Minds (2005 -present). It has also been applied in a number of high 
profile cases, including the "Washington Snipers" (see Turvey and McGrath, 
2005, for an extended discussion of profiling and the media in the D.C. Sniper 
case). As a result, students of criminology commonly express an interest in 
studying criminal profiling with a view to becoming profilers themselves. 

At the same time, many professionals, including criminologists and psycholo- 
gists, have rather abruptly entered the field by hanging out shingles proclaim- 
ing related areas of expertise. The resulting student push and practitioner pull 
have made it a subject of keen interest, but confusion remains among many. 
So while advances have been made in the field and interest is high, there is still 
much debate about the efficacy of profiling and even fundamental educational 
standards. 

It is the purpose of this chapter to present an overview of criminal profiling 
and what it involves in relation to the forensic criminologist. First, we will 
examine what criminal profiling is, what its goals are, what is necessary to 
complete a profile, as well as the ways in which a profile may assist with inves- 
tigations. Second, we will discuss the logic and reasoning utilized by profil- 
ers, including the basic theories behind practical approaches to profiling, the 
differences between inductive and deductive logic, and the methods that use 
them. Next, we will address the main types of profiling, discuss their strengths 
and criticisms, and touch on the background knowledge required by the pro- 
filer to use each of these methods. Finally, we will address the educational 
requirements of the profiler and comment on the appropriate pathways nec- 
essary within university, the importance of the Socratic method as it relates to 
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studying specific cases, and issues with undertaking short courses. We will also 
discuss those areas in which the criminologist may be able to provide profil- 
ing advice, as well as the perils and pitfalls doing so may present. First, we turn 
to a broad introduction of profiling, examining definitional issues, goals, and 
the like. 



WHAT IS CRIMINAL PROFILING? 

Although the practice of criminal profiling has been documented for centuries 
in different forms (Turvey, 2008a), the term offender profiling was first put into 
regular use by a small group of FBI analysts. They used it to describe the process 
of making inferences about offenders' characteristics from their actions during 
a crime (Canter, 1995). In its most basic form, criminal profiling is an investi- 
gative tool that discerns offender characteristics from the crime scene and the 
behavior of the offenders. It is an inferential process that involves the analysis 
of offender behavior, their interactions with the crime scene and the victim, 
and their choices during the crime (Petherick, 2003). 

Despite its appearing in many of the early works on profiling, the FBI no lon- 
ger uses the term criminal profiling. This term and others like it, such as criminal 
personality profiling and psychological profiling, have been deliberately replaced 
by the general term criminal investigative analysis (CIA)} This newer term covers 
profiling and a number of other services: indirect personality assessments; 
equivocal death analysis (otherwise known as psychological autopsy, meaning 
determining from information and evidence gathered whether a death was 
accidental, natural, suicide, or homicide); and trial strategy. Regardless of the 
change in labeling, the FBI's methods in this regard remains unchanged. The 
process of criminal investigative analysis will be discussed in more detail in the 
inductive methods section later. 



1 lt has been demonstrated that 
the newer term was developed 
to distinguish FBI "profilers" 
from psychologists with actual 
education in the behavioral 
sciences, as well as to facilitate 
courtroom admissibility of 
profiling conclusions (Turvey, 
2008a). 



Goals of Criminal Profiling 

Irrespective of the nomenclature used to describe it, or the actual processes uti- 
lized, all methods of profiling have a similar goal. Throughout its application 
across time, profiling has been designed to help law enforcement develop a 
viable suspect pool in unsolved crimes, either by narrowing an extensive list of 
suspects to a small and more manageable group, or by providing new areas of 
inquiry (Homant and Kennedy, 1998). As noted by Napier and Baker (2005, 
p. 615), "the purpose of offender profiling is to supply offender characteristics 
to help investigators narrow the field of suspects based on the characteristics 
of the crime scene and initial investigative information." It is not the goal of 
profiling to identify a particular person or to give his or her identity (Douglas, 
Ressler, Burgess, and Hartman, 1986), and Muller (2000) notes that the profile 
will rarely be so accurate as to suggest a certain individual as being responsible. 
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Nor should it, as determining guilt or innocence of any individual is the task of 
the trier of fact, not the profiler. 

Petherick and Turvey (2008a) identify two main phases of profiling, divided by 
their goals and priorities. The first is the investigative phase, which involves dis- 
cerning features of the unknown offender for the known crime. It is this phase 
that will be most aligned to stereotypical notions of profiling. In the investiga- 
tive phase, there are seven primary goals (p. 138): 

1. Evaluate the nature and value of forensic and behavioral evidence to 
a particular crime or series of related crimes 

2. Reduce the viable suspect pool in a criminal investigation 

3. Prioritize the investigation into remaining suspects 

4. Link potentially related crimes by identifying crime scene indicators 
and behavior patterns (i.e., modus operandi [MO] and signature) 

5. Assess the potential for escalation of nuisance criminal behavior 
to more serious or more violent crimes (i.e., harassment, stalking, 
voyeurism) 

6. Provide investigators with investigatively relevant leads and 
strategies 

7. Help keep the overall investigation on track and undistracted by 
offering fresh insights 

The second phase identified is the trial phase, which involves providing 
information about a crime or series of crimes for which there is a suspected 
offender. A profile can be useful at this stage of an investigation because it 
can assist in developing proper interview and interrogation strategies among 
other things; further, a profile may be used in court as expert evidence to 
argue for aggravating circumstances and the like, sometimes meaning the dif- 
ference between life-imprisonment and death penalty cases. Therefore, dur- 
ing the trial phase of an investigation, a profiler's goals are to (Petherick and 
Turvey, 2008a, p. 138): 

1. Evaluate the nature and value of forensic and behavioral evidence to 
a particular crime or series of related crimes 

2. Develop interview or interrogation strategies 

3. Help develop insight into offender fantasy and motivations 

4. Develop insight into offender motive and intent before, during, and 
after the commission of a crime (i.e., levels of planning, evidence 
of remorse, precautionary acts, etc.) 

5. Link potentially related crimes by identifying crime scene indicators 
and behavior patterns (i.e., MO and signature) 

The goals of profiling may also be dictated in part by the type of crime 
being profiled and by the needs of the investigative team requesting help. 
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Also, some crimes are more suited to profiling than others. Therefore, it is 
also necessary to consider the types of crimes that profiling might assist in 
and whether a case requires the use of what may be an expensive and time- 
consuming tool. 

Generally, it is noted that profiling is most suited to crimes involving psy- 
chopathology, or where there is some evidence of psychological dysfunction 
(McCann, 1992; Pinizzotto, 1984), or in crimes of a sexual nature because they 
involve more interaction between the offender and the victim (Nowikowski, 
1995). Such crimes typically involve murder, rape, arson, and bombing but 
may also include anonymous letter writing (Davis, 1999; Homant, 1999; 
Strano, 2004) and other crimes of an unusual, bizarre, violent, sexual or repet- 
itive in nature (Cook and Hinman, 1999; Geberth, 1981; Palermo, 2002; Royal 
Canadian Mounted Police, 2005; Strano, 2004). It has also been used in hos- 
tage negotiations and threats (Davis, 1999; Douglas and Hazelwood, 1986) 
and assessing suicidality (see Canter, 1999; Homant and Kennedy, 1998; 
La Fon, 2002). Teten (1989, pp. 366-367) provides this poignant commen- 
tary, summing up the issue nicely: 

Therefore, while it is theoretically possible to prepare an accurate 
profile of the perpetrator in any type of crime, it is not feasible. 
Psychological profiling should be utilised only in those types of crimes 
where the crime-scene investigation is as complete and thorough as 
possible. 

As a practical matter, this procedure can be expected to provide usable 
data in only a few highly specific types of crimes. Even then, it is totally 
dependent upon the psychological value of the evidence collected. 
Most of the offences, to be appropriate for profiling, must feature some 
form of overt sexual activity or a loss of contact with reality. Generally 
speaking, the types of crimes in which profiling has been most 
successful include: 

Homicides that involve sexual activity, or appear to be sex related 

Forcible rapes 

Sexual molestations 

Indecent exposures 

Some forms of arson 

Homicides involving the parents, children or a majority of the 

members of a family 
Deaths by hanging 

These are not the limits of the application of profiling, however, and it has 
also been applied to more esoteric areas, such as intrusion management in 
computer security (see Schlarman, 1999), threat management in stalking 
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(see Petherick, 2008), and premises liability in civil actions (see Kennedy 
and Homant, 1997; explained further in Chapter 8). Regardless of the fact 
that profiling can be and has been used to understand a broad range of 
criminal behaviors, it should be noted that the goals of profiling remain 
consistent — to narrow the suspect pool, provide new areas of inquiry, keep 
the investigation on track and undistracted, and understand the behaviors 
more completely. 

Inputs and Outputs of Criminal Profiling 

To successfully complete a profile in a given case, a variety of information 
may be required, depending on the method used. This ranges from statistical 
data regarding past crimes, to physical evidence and witness statements, to the 
reconstruction and interpretation of offender behavior. Ostensibly, the more 
complete this information, the more accurate profiling inferences can be. If the 
information is incomplete or incorrect, depending on the profiling method 
used, certain characteristics may be impossible to determine; at the very least it 
may seriously undermine the veracity of the conclusions. Therefore, it is gener- 
ally true that more information is better. 

For example, the first stage of the FBI method is profiling inputs, and describes 
those elements necessary to compile the assessment (see Douglas, Ressler, 
Burgess, and Hartman, 1986). These elements include a complete synopsis 
of the crime, location, weather conditions, and complete victim information 
including domestic setting, employment, reputation, and criminal history. 
Forensic information relevant to the crime is also necessary; autopsy reports, 
photographs and toxicology, as well as crime scene photographs of the area 
and crime scene sketches to help provide an overall picture. 

However, it may not be said that a limited amount of evidence will produce a 
limited profile in every case. Some profilers show constraint with the informa- 
tion or outputs they provide in their profiles, whereas others are considerably 
more liberal in their estimates. This liberalism is typical of inductive methods 
which focus more on offense generalizations, and not necessarily on the avail- 
able evidence, resulting in a broader range of characteristics offered. Inductive 
methods will be discussed thoroughly later. 

Turvey (2008b) is an example of someone who is more conservative in his 
approach. He argues that in most cases, during the investigative phase only 
about four relevant offender characteristics can be deductively inferred from 
crime scene behavior. These are Criminal Skill, Knowledge of the Victim, 
Knowledge of the Crime Scene, and Knowledge of Methods and Materials. 
Although other characteristics are potentially inferable, they are considered 
less relevant to investigative needs by virtue of failing to narrow the suspect 
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pool or failing to discriminate from the general public, thus not allowing for 
new avenues of inquiry to be proposed. However, Turvey (2008b) notes that 
although only four characteristics are relevant to determining a suspect, after 
that person is located (during the trial phase), there will be additional ques- 
tions of forensic interest regarding the crime scene and offender that may be of 
further value to the court. 

At the other end of the spectrum is Geberth (1996), who provides an exhaus- 
tive list of those things he believes can be determined from the crime, 
including: 

1. Name 

2. Age 

3. Sex 

4. Race 

5. Height and weight 

6. Marital status 

a. Children, ages and sex 

b. Wife, pregnant and recent birth 

7. Education level 

8. Socioeconomic status 

9. History of, and type of, sexual problems 

10. Physical abnormalities and/or defects such as 

a. Acne, speech impediment, obese, walks with a limp, etc. 

11. Residence, condition of, etc. 

12. Automobile, condition of, etc. 

13. Behavior including any noticeable change recently and describe 

14. Mannerisms and personality 

15. Employment, recently laid off? Skills associated with job? 

16. Day or night person? 

17. Users of drugs or alcohol, recent increase? 

18. Dress, sloppy or neat? Type of clothing? 

19. Known to carry, collect, or display weapons? What type? 

20. Rigid versus flexible personality 

This list is consistent with Ault and Reese (1980) and O'Toole (2004), who 
provide exhaustive lists of inferable offender traits and emotional states, cov- 
ering almost every facet of their past, present, and future. It should be noted, 
however, that the means for inferring these broader and less investigatively 
relevant traits is typically through comparison to past offenders who commit- 
ted similar crimes, and not through a process of case-based deduction. The 
problems inherent in this process will become clear in the following section 
discussing how profilers may render their findings. 
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LOGIC AND REASONING IN THE METHODS 
OF CRIMINAL PROFILING 

The following sections will briefly introduce readers to the logic and reason- 
ing used within profiling before covering the major approaches to profiling 
that are available. Far from being an in-depth exposition, these sections seek to 
provide readers the necessary and relevant points of each. For a more in-depth 
treatment of these matters, readers should consult Petherick (2003), Petherick 
(2005), and Petherick and Turvey (2008b). 

Logic and Reasoning 

Before considering the different methods of criminal profiling, we need to can- 
vass some fundamental issues related to logic and reasoning. The reason is 
that, regardless of profiling method used, they differ most according to the 
way in which the final conclusion is rendered. It could be said that there are 
predominantly two types of logic used: the first is inductive and the second is 
deductive. Inductive methods are those relying on statistical or correlational 
reasoning, and these methods will be discussed forthwith. The final method, 
Behavioral Evidence Analysis, is deductively oriented and will be discussed in 
"Deduction: The Suggested Approach" section later. 

The science of logic is variously defined, and in the broadest sense it is the 
process of argumentation. As Farber (1942, p. 41) argues, logic is "a unified 
discipline which investigates the structure and validity of ordered knowledge." 
According to Bhattacharyya (1958, p. 326): 

Logic is usually defined as the science of valid thought. But as thought 
may mean either the act of thinking or the object of thought, we get 
two definitions of logic: logic as the science (1) of the act of valid 
thinking, or (2) of the objects of valid thinking. 

Stock (2004, p. 8) suggests: 

Logic may be declared to be both the science and the art of thinking. 
It is the art of thinking in the same sense in which grammar is the 
art of speaking. Grammar is not in itself the right use of words, but a 
knowledge of it enables men to use words correctly. In the same way 
a knowledge of logic enables men to think correctly or at least to avoid 
incorrect thoughts. As an art, logic may be called the navigation of the 
sea of thought. 

It is the purpose of logic to analyze the methods by which valid judgements are 
obtained in any science or discourse, which is met by the formulation of general 
laws that dictate the validity of judgements (Farber, 1942). Without a solid foun- 
dation in logic and reasoning, the criminologist cannot proceed competendy 
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Inductive Criminal Profiling 

An inductive argument provides a conclusion (or offender characteristic) that is 
made likely, or a matter of probability, by offering supporting argumentation. 
In profiling, this support often includes things like physical and behavioral 
evidence, research findings, or even profiler experience and expertise. A good 
inductive argument will provide strong support for the conclusion offered, but 
this still does not make the argument necessarily correct. In reality, even the 
best inductive argument is a generalization, hypothesis, or theory awaiting ver- 
ification through testing (Turvey, 2008a). Although inductive generalizations 
may be true in some — even many — cases, there is no way to guarantee that 
they will apply to the case being profiled. 

A key identifying feature of inductive profiles is the use of qualifiers, such 
as probably, may be, or typically, among others, highlighting the probabilistic 
nature of the assessment. For example, crime figures from the United States 
(Federal Bureau of Investigation, 2002) provide that approximately 90% of 
offenders who committed murder in that year were male. Even though this 
relationship is relatively strong, it still does not mean that a male will have 
committed every homicide in that year. As it stands, this statistic could be 
used to make the inductive argument that an offender in a given case is more 
likely, or even probably, a male, all else being equal. That is, a profiler using an 
inductive method may state "the offender in this case is most likely male. " 
However this argument based on nationwide statistics could very easily be 
wrong. This happens because in the examination of individual cases, all 
things are not equal. The likelihood of an offender being male changes based 
on a variety of factors, including the type of offense, the type of weapon used, 
and the sex of the victim, to name but a few, and even taking these things into 
account does not guarantee the accuracy of the predicted characteristic (in 
this case, the sex). Therefore, looking narrowly at just the issue of male versus 
female homicide offenders doesn't accurately reflect the complexity that will 
exist in the context of a real case. 

Apart from context, two of the issues which may seriously impact on the gener- 
alizability of any statistical data used to generate inductive theories are sample 
size and research methodology. This is perhaps best illustrated by a specific 
FBI study (Burgess and Ressler, 1985) that originally set the stage for the sub- 
sequently developed method of profiling. The study, which was the basis for 
the FBI's entire profiling method, involved only 36 offenders (not all of whom 
were serial offenders). Furthermore, the methodology of the study was heavily 
criticized by the peer reviewers who noted, among other things, small sample 
size (Burgess, 2003) and a lack of inter-rater reliability (consistency between dif- 
ferent individuals rating the offender) (Fox, 2004). Others have been critical of 
this study as well, with Canter (2004, p. 6) noting that "the FBI agents conduct- 
ing the study did not select random or even a large sample of all offenders." 
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The FBI, being very much aware of the limitations of its inductive profiling 
methods, provides more than a qualifier with its criminal investigative analysis 
reports (profiles). It actually goes so far as to provide a broad disclaimer at the 
beginning of each investigative profile. While the wording may vary, the theme 
is consistent, with the following example being representative (Vorpagel and 
Harrington, 1998, p. 62): 

It should be noted that the attached analysis is not a substitute for a 
thorough and well-planned investigation and should not be considered 
all inclusive. The information provided is based upon reviewing, 
analysing, and researching criminal cases similar to the case submitted 
by the reguesting agency. The final analysis is based upon the 
probabilities, noting, however, that no two criminal personalities are 
exactly alike, and therefore the offender at times may not always fit the 
profile in every category. 

This standard FBI disclaimer signals the weakness of purely inductive profiling 
methodologies. 

Deductive Criminal Profiling 

Deductive profiling relies on a more scientific and systematic process whereby 
offender characteristics are a direct extension of the available physical and 
behavioral evidence (Turvey, 2008a). If the premises are true, then the conclu- 
sions must also be true (Bevel and Gardiner, 1997) (recall in inductive argu- 
ments if the premises are true, the conclusion is possible but not necessarily 
true). Neblett (1985, p. 114) goes further, stating, "if the conclusion is false, 
then at least one of the premises must be false." For this reason, it is incumbent 
on the profiler to establish the veracity and validity of each and every premise 
before attempting to draw conclusions from them. 

Because a deductive argument is structured so that the conclusion is implicitly 
contained within the premise, and unless the reasoning is invalid, the conclu- 
sion follows as a matter of course. A deductive argument is designed so that it 
takes us from truth to truth. That is, a deductive argument is valid if (Alexandra, 
Matthews, and Miller, 2002, p. 65): 

■ It is not logically possible for its conclusion to be false if its premises 
are true. 

■ Its conclusions must be true if its premises are true. 

■ It would be contradictory to assert its premises yet deny its 
conclusions. 

In profiling, deduction draws on the scientific method which is a "reasoned 
step by step procedure involving observations and experimentation in prob- 
lem solving" (Bevel, 2001, p. 154). Unlike induction, then, deduction takes 
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the possible hypotheses garnered from statistics and research (the inductive 
conclusions) and tests them against the physical evidence present in each case. 
This is undertaken with a view not to prove the hypothesis, but rather to dis- 
prove it. That is, each possible characteristic of the offender is tested against 
the evidence with the goal of falsifying it or proving it to be untrue. If falsified, 
the inductive hypothesis is dropped or restructured, while those hypotheses 
that consistently and repeatedly fail to be disproved survive. It is only after this 
rigorous testing that we can be certain an analysis is complete and truths are 
arrived at. Once a hypothesis has consistently withstood falsification, it can 
be presented in a deductive fashion. It is under this strict procedure of testing 
and retesting that deductive profiling operates. From an analysis of case inputs, 
theories are formed inductively and tested against the evidence. After numer- 
ous and repeated attempts to disprove the theories, a deductive conclusion can 
be put forth. 

However, the profile that results from this process is by no means static and 
may be updated in light of new information. New physical evidence may be 
incorporated into the decision process to update the conclusion. Also, new 
advances in science and understanding may challenge long-held assumptions 
and question the current hypothesis. Although it may appear as such, this is 
not a problem with the process because a deduction can operate only within 
the realm of established laws and principles. This tenet of argumentation is 
made clear by Farber (1948, p. 48): 

Every "logical system" is governed by principles of structure and 
meaning. A system that claims to be a "logic," i.e., which operates 
formally with one of the various definitions of implication, possibility, 
etc., is subject to the laws of construction of ordered thought, namely, 
to the fundamental principles of logic. This reguirement imposed on all 
systems cannot amount to a law that there shall be law. The specific 
application is provided by the rules in each system. 

When these laws or principles change because of new knowledge, so too must 
the nature of the deduction made. 

Armed with an understanding of logic, let us now turn to the inductive methods. 

Inductive Methods of Criminal Profiling 

The following is a basic primer on the major forms of inductive profiling 
methodology. 

Criminal Investigative Analysis 

Without doubt, the best known method of criminal profiling is that of the 
FBI, known variously as criminal investigative analysis (CIA) and crime scene 
analysis. This approach arose primarily from the study mentioned previously, 
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which was conducted between 1979 and 1983, with the research focus on the 
development of typologies from an examination of various features of crimes 
perpetrated by incarcerated sexual murderers (see Burgess and Ressler, 1985). 
The goal was to determine whether there are any consistent features across 
offenses that may be useful in classifying future offenders (Petherick, 2005). 
A number of publications have arisen from this original research, includ- 
ing Burgess, Hartman, Ressler, Douglas, and McCormack (1986); Ressler 
and Burgess (1985); Ressler, Burgess, and Douglas (1988); Ressler, Burgess, 
Douglas, Hartman, and D'Agostino (1986); and Ressler, Burgess, Hartman, 
Douglas, and McCormack (1986). 

The study resulted in an organized/disorganized dichotomy, which became 
the FBI profiling method. This dichotomy classifies offenders by virtue of 
the level of sophistication, planning, and competence evident in the crime 
scene. An organized crime scene is one with evidence of planning, where the 
victim is a targeted stranger, the crime scene reflects overall control, there are 
restraints used, and aggressive acts occur prior to death. This suggests that 
these offenders are organized in their daily life with the crime scene being a 
reflection of their personality, meaning they will be average to above average 
in intelligence, be socially competent, prefer skilled work, have a high birth 
order, have a controlled mood during the crime, and may also use alcohol 
during the crime. A disorganized crime scene shows spontaneity, where the 
victim or location is known to the offender, the crime scene is random and 
sloppy, there is sudden violence, minimal restraints are used, and there are 
sexual acts after death. These characteristics are again suggestive of the per- 
sonality of these offenders, with disorganized offenders being below average 
in intelligence, being socially inadequate, having a low birth order, having an 
anxious mood during the crime, and involving the minimal use of alcohol 
during the offense. Despite having these mutually exclusive classifications, 
it is generally held that no offender will fit neatly into either category, with 
most offenders being somewhere between the two; these offenders are called 
"mixed." 

Despite suggestions that the organized and disorganized terminology was an 
outgrowth of the study conducted in the late 1970s and early 1980s and pub- 
lished in 1985, it had actually been in use for some time. The terminology first 
appeared in its original form of organized nonsocial and disorganized asocial in 
"The Lust Murderer" in 1980 (see Hazelwood and Douglas, 1980). As such, the 
study is best thought of as further developing an existing concept rather than 
generating a new one. 

Like virtually all the profiling methods, CIA is composed of a number of steps 
or stages in which information about the offense is gathered, and determi- 
nations are made about its relevance and meaning. Despite the fact that an 
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articulated methodology is available, there is much anecdotal evidence to sug- 
gest that protagonists of the FBI method do not adhere strictly to all steps 
or stages. Furthermore, many FBI employed and trained "profilers" are gener- 
ally not qualified to perform certain analyses proposed as part of the method 
(for example, crime scene reconstruction; see Chisum, 2000; Superior Court of 
California, 1999). 

In theory, CIA is a six-step method, though in reality it is five steps with the 
sixth step involving the arrest of an offender if one is identified. These first 
five steps are profiling inputs, decision process models, crime assessment, 
criminal profile, and investigation. The final phase (ostensibly the sixth) is 
apprehension. 

Douglas and Burgess (1986, p. 9) suggest a seven-step process that is "quite 
similar to that used by clinicians to make a diagnosis and treatment plan." 
These seven steps are: 

■ Evaluation of the criminal act itself 

■ Comprehensive evaluation of the specifics of the crime scene(s) 

■ Comprehensive analysis of the victim 

■ Evaluation of preliminary police reports 

■ Evaluation of the medical examiner's autopsy protocol 

■ Development of profile with critical offender characteristics; and 

■ Investigative suggestions predicated on the construction of the 
profile 

The FBI method is one of the most prevalent today; however, despite (or per- 
haps owing to) its widespread use, this method of profiling has suffered the 
most criticisms, including: 

■ The mythology of the FBI profiling unit has led some to suggest the 
hype is ill deserved (Jenkins, 1994) and enjoys little in the way of a 
scientific framework or scrutiny (Canter, Alison, Alison, and Wentink, 
2004). 

■ Its popularity may be a function of simplicity in that it requires little or 
no training or knowledge to apply the prefabricated offender templates 
to current cases (Petherick, 2005; Turvey, 2008a). 

■ A number of case dynamics might influence the level of organization 
or disorganization evident in a case. This includes evidence 
dynamics, an offender under the influence of controlled substances, 
an interrupted offense, anger-motivated offenses, or staged crimes 
(Turvey, 2008a). 

■ The method simply reduces offender behavior to a few observable 
parameters (Turvey, 2008a). 
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■ The original study on 36 offenders was considerably flawed and 
criticized heavily by the peer reviewers (Fox, 2004). 

■ The classifications were seemingly made on the basis of information 
about the offenders and the crime scene involved (Homant and 
Kennedy 1998) according to the offenders themselves. 

■ Most offenders will be neither organized nor disorganized, but will 
fall somewhere between the two extremes (Ressler and Schachtman, 
1992) although this "mixed" category is less helpful to investigators 
because this decreases discrimination between types of offenders 
(Baker, 2001) and presents a problem because the two categories are 
supposedly discrete. 

■ The casework of FBI profilers has been heavily criticized in individual 
cases (see Darkes, Otto, Poythress, and Starr, 1993; Fox and Levin, 
1996; Investigations Subcommittee and Defense Policy Panel of the 
Committee on Armed Services, 1990; Kopel and Blackman, 1997; 
Thompson, 1999;Turvey 2008a). 

As a conclusion to criminal investigative analysis, let us consider the skills 
required in various domains to be able to apply this model. The following 
chart outlines possible background knowledge and experience which may be 
necessary to profiling, and whether it is required for this method specifically. 
A similar chart will be used to describe the background knowledge necessary 
to apply each method, to assist in conceptualizing and comparing the abilities 
and strengths of profilers using various types of profiling: 

Background Requirement 

Research Unnecessary 

Law enforcement affiliation Helpful 

Psychology Helpful 

Investigative Helpful 

Forensic knowledge Helpful 

Analytical logic Unnecessary 

Diagnostic Evaluations 

Diagnostic evaluations (DEs) do not represent a single profiling method or 
approach, but instead are generic descriptions of the services offered by psy- 
chologists and psychiatrists relying on clinical judgment in profiling offenders 
(Bradley, 2003). These evaluations are done on an as-needed basis (Wilson, 
Lincoln, and Kocsis, 1997) usually as one part of a broad range of psychological 
services offered by that individual. Historically, some of the earliest examples 
of profiling available are diagnostic evaluations, and prior to the formation of 
the FBI's Behavioral Sciences Unit, police sought the advice of psychologists 
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and psychiatrists on particular crimes with varying results (Towl and Crighton, 
1996). In modern terms, the contribution of mental health experts to inves- 
tigations took shape when various police forces asked if clinical interpreta- 
tions of unknown offenders might help in identification and apprehension 
(Canter, 1989). 

Even though other profiling methods have come to the fore, Copson (1995) 
claims that over half of the profiling done in the United Kingdom is conducted 
by psychologists and psychiatrists using a clinical approach. In a study of the 
range of services offered by police psychologists, Bartol (1996) found that, on 
average, 2% of the total monthly workload of in-house psychologists was spent 
profiling, and that 3.4% of the monthly workload of part-time consultants 
was spent criminal profiling. It is not these results that are of particular inter- 
est, however, but that 70% of those surveyed did not feel comfortable giving 
this advice and felt that the practice was extremely questionable. Furthermore 
(Bartol, 1996, p. 79), 

One well-known police psychologist, with more than 20 years of 
experience in the field, considered criminal profiling "virtually useless 
and potentially dangerous." Many of the respondents wrote that much 
more research needs to be done before the process becomes a useful 
tool. 

Without a clear and identifiable process, these evaluations are a little more idio- 
syncratic and rely to a large degree on the background of the individual compil- 
ing them. One's education, training, and experience dictate the approach taken 
at a given point in time, with the profile being an outgrowth of the clinician's 
understanding of criminals and criminal behavior, personality, and mental ill- 
ness (Gudjonsson and Copson, 1997). Developmental and clinical issues play 
a considerable role in DE profiles, and Jackson and Bekerian (1997) dedicate a 
discussion in their work to these areas, focusing heavily on the application of 
personality theory to profiling. 

Boon (1997) describes how psychoanalytic/psychodynamic, learning, 
dispositional/trait, humanist/cognitive, and alternative/Eastern philosophies 
affect case assessment. To illustrate how personality theories apply to profile 
compilation, Boon supplies several cases of extortion to which specific per- 
sonality characteristics are applied. He concludes that the feedback given in 
the profile will always be reflective of the psychological framework employed 
by the clinician, with those employing a psychoanalytic background offering 
advice typical of the Freudian paradigm and so on. 

Badcock (1997, p. 10) similarly discusses some of the background issues to 
offender development (i.e., developmental issues) and clinical issues (such as 
the prevalence of mental illness in offending populations): 
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Where developmental issues are great enough and begin early 
enough they can change the entire concept of what is "normal" for an 
individual. Everyone tends to assume that what they are used to must 
be normal and some people grow up with what most others would 
consider abnormal ideas of the meaning of normality. People who have 
been seriously abused from an early age, for example, can grow up 
believing that abuse is the basis of normal relationships. They may 
have great difficulties in relating to others in ways that do not include 
abuse and some of them will become abusers themselves. 

The implication is that, as these issues have the potential to impact on later 
behavior by the individual, it is necessary for profilers to have the capacity to 
understand how these manifest in behavior. Specific issues cited include jeal- 
ousy, envy, control, power, sadomasochism, fantasy, and paraphilias. 

Turco (1990), in a widely cited article, provides his own adaptation of the diag- 
nostic approach through psychodynamic theory. Turco is critical of anyone 
without clinical experience (p. 151): 

The experienced clinician has an underlying inherent understanding of 
psychopathology, experience with predictability, a capacity to get into 
the mind of the perpetrator and a scientific approach without moral 
judgement or prejudice. ...The most productive circumstance likely to 
arise is when the profiler has both clinical (as opposed to academic) 
training and law enforcement experience. One cannot expect to obtain 
a graduate degree and make accurate predictions in the absence of a 
sound theoretical basis or clinical experience. 

In examining the role of forensic psychiatrists, McGrath (2000, p. 321) pro- 
vides the following reasons why they may be particularly suited to providing 
profiles: 

■ Their background in the behavioral sciences and their training 
in psychopathology place them in an enviable position to deduce 
personality characteristics from crime scene information. 

■ The forensic psychiatrist is in a good position to infer the meaning 
behind signature behaviors 

■ Given their training, education, and focus on critical and analytical 
thinking, the forensic psychiatrist is in a good position to "channel" 
their training into a new field. 

Although these may seem obvious areas in which forensic mental health spe- 
cialists can apply their skills, McGrath also notes that any involvement in the 
profiling process should not revolve around, or focus on, treatment issues. It is 
here that we shall turn to the criticisms of diagnostic evaluations: 
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■ Mental health officials must not fall prey to "role confusion" (McGrath, 
2000; Petherick, 2006, p. 45) and give treatment advice while 
attempting to derive the characteristics of the offender. 

■ While learning and personality theories may play a role, it is difficult, 
if not impossible, to determine the degree to which they apply in a 
given case until a structured clinical assessment with the perpetrator is 
undertaken by a mental health professional. 

■ Many clinicians have no investigative experience and so there may 
be a disconnect between the perceived and actual requirements of an 
investigation (see Ainsworth, 2001; Canter, 1989; Dietz, 1985; West, 
2000; Wilson, Lincoln, and Kocsis, 1997). 

■ There is a reliance on indirect methods of assessment, including 
intuition, psychodynamic theories, and statistical reasoning 
(Gudjonsson and Copson, 1997). 

■ Without a unified approach, theory, or process, diagnostic evaluations 
may be hit-and-miss, and any attempts to study the underlying 
reasoning or logic behind these profiles may be hampered by 

the inability to reproduce the train of thought that led to profile 
characteristics. 

The following chart provides a list of the necessary background knowledge and 
experience required to perform a diagnostic evaluation. 

Background Requirement 

Research Helpful 
Law enforcement affiliation Unnecessary 

Psychology Required 

Investigative Unnecessary 

Forensic knowledge Unnecessary 

Analytical logic Unnecessary 

Investigative Psychology 

The main advocate of investigative psychology (IP) is David Canter, a British 
psychologist who promotes a scientific-research-based approach to the study 
of offender behavior. Investigative psychology is an inductive approach and is 
dependent on the amount of data collected (McGrath, 2000). Although sample 
size is a problem for some inductive methods, Canter is constantly carrying out 
research to improve the samples on which conclusions are based, and rigor- 
ous social scientific methods to expand knowledge are employed (Egger, 1998; 
Petherick, 2003). As a result, the conclusions are still inductive but based on 
more empirically robust evaluations. 
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As with the FBI approach, investigative psychology identifies profiling as only one 
part of an overall methodology. This is explained in Canter (2000, p. 1091): 

The domain of investigative psychology covers all aspects of 
psychology that are relevant to the conduct of criminal and civil 
investigations. Its focus is on the ways in which criminal activities 
may be examined and understood in order for the detection of crime 
to be effective and legal proceedings to be appropriate. As such, 
investigative psychology is concerned with psychological input to the 
full range of issues that relate to the management, investigation and 
prosecution of crime. 

It is further explained in Canter (2004, p. 7): 

The broadening and deepening of the contributions that psychology 
can make to police investigations, beyond serial killers and personality 
profiles, to include the effective utilisation of police information, 
through interviews and from police records, as well the study of 
police investigations and decision support systems has lead to the 
identification of a previously unnamed domain of applied psychology... 
called. . .Investigative Psychology. 

According to the program's Web site, investigative psychology provides the 
following: 

[A] scientific and systematic basis to previously subjective approaches 
to all aspects of the detection, investigation and prosecution of crimes. 
This behavioral science contribution can be thought of as operating 
at different stages of any investigation, from that of the crime itself, 
through the gathering of information and on to the actions of police 
officers working to identify the criminal then on to the preparation of a 
case for court. 

Canter (1998, p. 11) has also gone to great pains to differentiate IP from "every- 
day" profiling: 

So should psychologists be kept out of the investigation of crimes? 
Clearly as the Director of the Institute of Investigative Psychology 
I do think that psychologists have much to offer to criminal and other 
investigations. My central point is to make a distinction between 
"profiling" and Investigative Psychology. 

Further, to distinguish between IP and those idiosyncratic profiling approaches, 
the following is noted (Canter, 1998, p. 11): 

Investigative psychology is a much more prosaic activity. It consists of 
the painstaking examination of patterns of criminal behavior and the 
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testing out of those patterns of trends that may be of value to police 
investigators.... Investigative psychologists also accept that there are 
areas of criminal behavior that may be fundamentally enigmatic. 

This method, commonly referred to as the five-factor model, has five main 
components that reflect an offender's past and present. These are interpersonal 
coherence, significance of time and place, criminal characteristics, criminal 
career, and forensic awareness. These components will be addressed in turn. 

Interpersonal coherence refers to the way people adopt a style of interaction 
when dealing with others, where crime is an interpersonal transaction involv- 
ing characteristic ways of dealing with other people (Canter, 1995). Canter 
believes that offenders treat their victims in a similar way to that in which they 
treat people in their daily lives; that is, criminals carry out actions that are a 
direct extension of the transactions they have with other people (Wilson and 
Soothill, 1996). For example, a rapist who exhibits selfishness with friends, 
family, and colleagues in daily life will also exhibit selfishness with victims. 
Similarly, an offender may select victims who possess characteristics of people 
important to him or her (Muller, 2000). This belief is not unique to IP, and 
most profiling approaches rely on the notion of interpersonal coherence in 
developing offender characteristics (Petherick, 2003). 

As "interpersonal processes gain much of their psychological nuance from 
the time and place in which they occur" (Canter, 1989, p. 14), timeandspace 
considerations should also be reflective of some aspects of the offender. 
That is, the time and place may be specifically chosen by the offender and 
so provide further insight into his or her actions in the form of mental 
maps. The implication is that "an offender will feel more comfortable and 
in control in areas which he knows well" (Ainsworth, 2001, p. 199). Two 
considerations are important: the first being the specific location, and the 
second being the general spatial behavior which is a function of specific 
crime sites (Canter, 1989). Canter (2003) dedicated a whole work to these 
aspects that are largely based on the foundational theory of environmental 
criminology. 

Next, criminal characteristics provide investigators with some idea about the 
type of crime they are dealing with. The idea is to determine "whether the 
nature of the crime and the way it is committed can lead to some classifications 
of what is characteristic... based upon interviews with criminals and empirical 
studies" (Canter, 1989, p. 14). This is an inductive component of the approach 
and, as it stands, is similar to attempts made by the FBI in applying an organ- 
ized/disorganized typology. 

Studying a criminal career provides an understanding of the way offenders may 
modify behavior in light of experience (Nowikowski, 1995). There is room 
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for adaptation and change, with many criminals responding to victim, police, 
or location dynamics owing to learning and experience. This adaptation and 
change may be reflective of past experiences while offending. For example, a 
criminal may bind and gag a current victim, based on the screams and resis- 
tance of a past victim (Canter, 1989). This may reflect the evolution of MO 
displayed by many offenders who learn through subsequent offenses and con- 
tinue to refine their behavior. Additionally, the nature and types of precau- 
tionary behaviors may provide some insight into whether the offender has 
experience with or exposure to investigative practices. 

Finally, forensic awareness may show an increase in learning based on past 
experience with the criminal justice system. Perpetrators may be sophisticated 
in that they will use techniques that hinder police investigations, such as wear- 
ing a mask or gloves or through attempts to destroy other evidence (Ainsworth, 
2000). A rapist may also turn to using condoms to prevent the transfer of bio- 
logical fluids for DNA analysis. 

Further, five characteristics utilized in the IP method may be instructive 
to investigators. They are self-explanatory and include residential loca- 
tion, criminal biography, domestic/social characteristics, personal char- 
acteristics, and occupation/education history (Ainsworth, 2000). While 
there is not necessarily any greater weighting placed on any of these profile 
features, Boon and Davies (2003) suggest that research from the United 
Kingdom identifies residential location and criminal history as the most 
beneficial, whereas domestic, social, occupational, and educational char- 
acteristics are of least value (again highlighting the emphasis IP places on 
crime geography) . 

The following criticisms could be made of investigative psychology: 

■ The rigorous reconstruction of offender behavior is not undertaken, so 
the meaning of behavior may be questionable. 

■ The generalization of past cases to the current case is dangerous and 
potentially misleading. 

■ Offender characteristics are only a possibility, and nothing concrete or 
specific about the current case is offered. 

■ IP assumes that the research on a particular crime type is valid 
to the crime type (general research on murder versus specific 
research on domestic homicide) and to the crime under 
consideration (that the probabilities within the research apply 
to the extant case). 

The following chart provides the background requirements necessary for those 
practicing investigative psychology. 
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Background Requirement 

Research Required 
Law enforcement affiliation Helpful 

Psychology Helpful 

Investigative Unnecessary 

Forensic knowledge Unnecessary 

Analytical logic Unnecessary 



DEDUCTION: THE SUGGESTED APPROACH 

In profiling terms, Behavioral Evidence Analysis (BEA) is the most recent of the 
individual profiling methods. The method was developed by Brent Turvey in 
the late 1990s. It is based on forensic science and the collection and interpreta- 
tion of physical evidence, and by extension what this means about an offender. 
BEA is primarily a deductive method and, as a result, will not make a conclu- 
sion about an offender unless specific physical evidence exists that suggests the 
characteristic. This means that, instead of relying on averaged offender types, 
BEA profilers conduct a detailed examination of the scene and related behav- 
iors and argue from this what offender characteristics are evidenced in the 
behavior and scene. 

The strength of BEA lies in the fact that the profiler works only with what is 
known; nothing is assumed or surmised (Petherick, 2003), and a great deal of 
time is spent determining the veracity of the physical evidence and its relation- 
ship to the criminal event. In this way, evidence that is irrelevant or unrelated has 
little evidentiary value and is not given weight in the final analysis. This assists in 
maintaining objectivity and leads to a more accurate and useful end product. 

Like its inductive counterparts, BEA involves a number of steps, with each 
building on previous stages to provide an overall picture. 

The first stage of BEA is referred to as the forensic analysis and "must be performed 
on the physical evidence to establish the corresponding behavioral evidence in 
a case before a BEA profile can be attempted" (Petherick and Turvey, 2008b, 
p. 135). In this stage all the physical evidence surrounding a case is exam- 
ined to assess its relevance and determine its overall nature and quality. This 
step also ensures the probative quality of the evidence should the case end 
up in court. Ultimately, the forensic analysis informs the profilers what evi- 
dence they have to base a profile on, what evidence may be missing, what evi- 
dence may have been misinterpreted, and what value that evidence has in the 
subsequent analyses. Thornton (2006, p. 37) contextualizes the importance of 
physical evidence: 
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We are interested in physical evidence because it may tell a story. 
Physical evidence — properly collected, properly analysed, and properly 
interpreted — may establish the factual circumstances at the time the 
crime occurred. In short, the crime may be reconstructed. Our principal 
interest is ultimately in the reconstruction, not the evidence per se.... 
Also, along with the ethos is an ethic — a moral obligation to maintain 
the integrity of the processes by means of which the reconstruction is 
accomplished. In short, the ethics of crime reconstruction represents 
an imperative to "get it right." "Getting it right" involves more than 
guessing correctly. It necessitates a systematic process. It involves 
the proper recognition of the evidence, the winnowing of the relevant 
wheat from the irrelevant chaff, and the precise application of logic, 
both inductive and deductive. The process is not trivial. 

Because this stage relates to the examination of physical evidence, profilers 
who are not familiar with or qualified to interpret physical evidence should 
not undertake this task. Instead, they should work with trained professionals 
whom they trust to examine the evidence on which they are basing their con- 
clusions. The importance of establishing a set of given facts from information 
given during an investigation should be apparent, but this information is all 
too often assumed as correct without question. Two cases that exemplify the 
pitfalls of working with information that has been gathered and interpreted 
by others are the investigation of the explosion aboard the USS Iowa and the 
homicide of Joel Andrew Shanbrom, for which brief explanations are provided 
next. 

USS Iowa 

Early one morning in 1989, Turret Two on board the USS Iowa exploded, kill- 
ing 47 of the ship's crew (Thompson, 1999). The explosion sent Shockwaves 
throughout the U.S. Navy, with the subsequent investigation revealing danger- 
ous practices, incompetence, cover-ups, and investigative failures, only some 
of which were related to the explosion and deaths. Given the magnitude of the 
disaster, the Navy consulted agents from the FBI's Behavioral Sciences Unit to 
provide some insight into what they felt were the actions of a suicidal homo- 
sexual by the name of Clayton Hartwig stationed on the ship. 

In an attempt to provide this insight, the FBI agents used a technique known as 
Equivocal Death Analysis (EDA) to examine Hartwig. While the EDA was not 
responsible for first bringing attention to him as the person responsible, it was 
most certainly responsible for cementing this opinion in the minds of investiga- 
tors and the naval executive. What followed was a series of events that perpetuated 
bad judgment and showed just how dangerous it can be to accept at face value 
information that has not been observed or collected first hand: investigators from 
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the Naval Investigative Service (NIS) started by assuming Hartwig's guilt and then 
provided this information to the FBI profilers, whose assessment fed this line of 
thinking back to the NIS and the Navy. 

With regards to their analysis, a report of the Investigations Subcommittee of 
the Committee on Armed Services House of Representatives noted two impor- 
tant issues with the FBI's analysis (pp. 6-7): 

■ The procedures the FBI used in preparing the EDA were inadequate 
and unprofessional. As a matter of policy, the analysts do not state 
the speculative nature of their analyses. Moreover, the parameters 
that the FBI agents used, either provided to them or chosen by them, 
biased their results toward only one of three deleterious conclusions. 
Further biasing their conclusions, the agents relied on insufficient 
and sometimes suspect evidence. The FBI agents' EDA was 
invalidated by 10 of 14 professional psychologists and psychiatrists, 
heavily criticized even by those professionals who found the Hartwig 
possibility plausible. 

■ The FBI analysis gave the Navy false confidence in the validity of 
the FBI's work. If the Navy had relied solely on the work of the NIS's 
own staff psychologist — which emphasized that such psychological 
autopsies are by definition "speculative" — the Navy would likely not 
have found itself so committed to the Hartwig thesis. 

Despite the questionable nature of the EDA process and its methodology, 
there were more fundamental concerns about the material on which the analy- 
sis was based. The following concerns were also raised by the Investigations 
Subcommittee about the process and results: 

■ Richard Ault (working for the FBI) admitted that the Navy had only 
provided him with fragments of the evidence assembled against Hartwig. 

■ Ault was asked who wrote the poem "Disposable Heroes," a key piece of 
information on which Hartwig's alleged homosexuality hinged, and he 
didn't know. 

■ Asked whether the agents were aware that another gunner's mate told 
Admiral Milligan that another sailor had written the poem, Hazelwood 
stated that this was immaterial because Hartwig had the potential to see it. 

■ The agents were asked if they were aware that David Smith had recanted 
the testimony used in their EDA, and they claimed they weren't sure 
what he had recanted. 

■ The agents had relied entirely on the information provided to them by 
the NIS and had not done any interviews themselves. 
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There were further concerns about the veracity of the information on which the 
profile was based (Investigations Subcommittee and Defense Policy Panel of 
the Committee on Armed Services, 1990, p. 42): 

The preponderance of material came from interviews conducted and 
provided to the FBI by the NIS. As the subcommittee found earlier, 
serious questions were raised about the leading nature or bias 
introduced in the interviews by the NIS interviewing agents. Some 
witnesses denied making statements to NIS that are significant to the 
profile... in at least one instance, the witness recanted several portions 
of his testimony, but was still considered a valuable witness. 

Joel Andrew Shanbrom 

Another example stressing the importance of not only establishing a set of facts 
for oneself, but also in assessing evidence dynamics, is the homicide of Joel 
Andrew Shanbrom, a school district police officer in California. Shanbrom's 
wife, Jennifer, claimed that she was upstairs bathing their son when she heard 
an altercation downstairs between her husband and some [black] men. A pro- 
file of the alleged offender was compiled by Mark Safarik of the FBI's Behavioral 
Analysis Unit. 

Safariks's assessment gave considerable weight to the apparent ransacking of 
certain rooms in the house, including that of the son Jacob: 

The dressers and night stands in the master bedroom, Gisondi's room, 
and Jacob's bedroom had been disturbed.... In Jacob's bedroom, a 
room clearly identified as a child's bedroom, the dresser drawers were 
pulled out to give the appearance they were searched. Such a room 
would not be expected to contain any valuables and this would have 
been passed over by offender(s) looking for valuables. 

While police had trouble with Jennifer Fletcher's story from the outset, particu- 
larly after discovering significant life insurance policies on her husband, the 
profile remained steadfast to its assessment of someone ransacking the bed- 
room in an attempt to stage a burglary. It wasn't until later that an expert pro- 
filer, in providing trial assistance to the defense, was able to establish through 
consideration of evidence dynamics that the scene had in fact been altered by 
a police officer in her search for clothing for Jacob Shanbrom, who was naked 
and cold from hiding in a bedroom closet with his mother since the alleged 
homicide. In a postscript to this case, Jennifer and her new husband, Matthew 
Fletcher, were both charged with the 1998 murder of Shanbrom after facing 
counts of fraud and conspiracy (Associated Press, 2002; Blankstein, 2002). 

It is also necessary to establish the accuracy and quality of the information 
which serves as the basis of the profile because of evidence dynamics. This refers 
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to influences that change, relocate, obscure, or obliterate physical evidence, 
regardless of the intent of the person or circumstance that bring about the 
change (Chisum and Turvey, 2008). So, evidence dynamics may be the result 
of the offender moving from one room to another during an offense, a bleed- 
ing but not yet deceased victim crawling down a hallway, paramedics attending 
the scene of a violent crime, or firefighters attending a fire scene. However, evi- 
dence dynamics is important in the case far beyond the extant circumstances 
of the crime scene, playing a role from the time the evidence is deposited until 
the final adjudication of the case (Chisum and Turvey, 2000). To provide some 
context to the way that evidence dynamics may alter the physical presenta- 
tion of crime scene actions, consider the following example from Chisum and 
Turvey (2000, p. 9): 

A youth was stabbed several times by rival gang members. He ran for 
a home but collapsed in the walkway. A photo of the scene taken prior 
to the arrival of the EMT team shows a blood trail and that the victim 
was lying face down. Subsequent photos show the 5 EMT's working 
on the body on his back. He had been rolled over onto the blood pool. It 
became impossible for bloodstain patterns interpretation to be used to 
reconstruct the events leading to the death of the youth. 

Given these examples, the importance of the forensic analysis and establish- 
ing a set of facts for oneself should be clear. Although only three cases have 
been used as examples, there are numerous others with a similar lack of criti- 
cal appraisal of the presenting evidence (see also Superior Court of California, 
1999). The other aspect of the forensic analysis that is important and factors 
in evidence dynamics is crime reconstruction, which is "the determination of 
the actions surrounding the commission of a crime" (Chisum, 2002, p. 81). 
Popular conceptions of crime reconstruction abound, with some believing the 
process involves the physical rebuilding of the crime scene in another location. 
Saferstein (2004) suggests that "reconstruction supports a likely sequence of 
events by the observation and evaluation of physical evidence, as well as state- 
ments made by witnesses and those involved with the incident. "Rynearson 
(2002) incorporates "common sense reasoning" and its use with forensic sci- 
ence to interpret evidence as it resides at the crime scene. Cooley (1999, p. 1), 
in an excellent paper written while a graduate student at the University of New 
Haven, suggests that crime scene reconstruction is the foundation of the BEA 
method: 

Deductive reasoning, via crime scene reconstruction, can and will 
provide the profiler with the appropriate information allowing him or her 
to construct the most logical profile of an unknown offender. This will 
enable the profiler to supply the requesting agency with investigatively 
relevant information. 
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The second stage of the BEA process, victimology, examines all aspects of the 
victim including lifestyle, hobbies, habits, friends, enemies, and demographic 
features. The information derived through the victimology can help to deter- 
mine the existence or extent of any relationship between the victim and the 
offender. Two other related components of the victimology are victim expo- 
sure and offender exposure. Victim exposure refers to the possibility of suffering 
harm or loss by virtue of an individual's personal, professional, and social life 
(Petherick and Turvey, 2008c). This risk is further partitioned into overall expo- 
sure (lifestyle exposure) and the exposure present at the moment of victimiza- 
tion (incident exposure). As a general rule, exposure can be low, medium, or 
high, indicating that a person is at a low exposure by virtue of personal, profes- 
sional, and social life and so forth. In BEA just as much time should be spent 
examining the victim's personality and behavioral characteristics as would be 
spent assessing the offender. 

In the third stage, crime scene analysis, the profiler determines such factors as 
the method of approach and attack, method of control, location type, nature 
and sequence of any sexual acts, materials used, type of verbal activity, and any 
precautionary acts the offender engaged in (Petherick and Turvey, 2008b), such 
as wearing gloves or a balaclava, altering one's voice, or wearing a condom. 
This stage also sets out to determine what types of crime scenes are involved 
in a criminal event. They include the point of contact; primary, secondary, and 
tertiary scenes; and the dump or disposal site. For example, a victim with exten- 
sive wounds that would have produced a substantial amount of bleeding is 
found in an area devoid of bloodstains. This suggests the victim was killed else- 
where (a primary crime scene) and then moved to the scene where the body 
was found (the dump or disposal site). 

The final stage is the actual offender profile, known as offender characteristics. 
All the information from the previous stages is integrated and assessed through 
deductive reasoning to determine what the physical evidence, victimology, and 
crime scene characteristics collectively argue about the offender. Turvey (2008b) 
argues against offering the profile characteristics of age, sex, race, and intelli- 
gence because these are typically assessed inductively and not based on physi- 
cal evidence. As mentioned in the "Inputs and Outputs of Criminal Profiling" 
section earlier, it is argued that the following four conclusions can be offered 
deductively and posited with a high degree of confidence: 

■ Knowledge of the victim 

■ Knowledge of the crime scene 

■ Knowledge of methods and materials 

■ Criminal skill 

While BEA is a method relying on deductive logic, it could not, however, be 
characterized as purely deductive. The reason is that the process of deduction 
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relies in part on induction, which produces theories that may be tested against 
the evidence. This is confirmed by Stock (2004, p. 5), who writes, "in the natu- 
ral order of treatment inductive logic precedes deductive, since it is induction 
which supplies us with the general truths, from which we reason down in our 
deductive inferences." 

Because of the reliance on physical evidence and the reconstruction of the 
behavior involved in the criminal event, many inductive generalizations will 
be employed. Wound patterns and victimology are two such examples in which 
inductions may be used to form the basis of a later deduction. The type of 
knife used, its width, the length of the blade, and other characteristics of edged 
weapons have typically been determined through a study of known weapons 
and their features. However, the application of this knowledge to the particu- 
lar features of a set of wounds present on a victim's body involves the deduc- 
tive application of this knowledge. Petherick (2003, p. 186) presents another 
example of the application of the reasoning: 

If a prostitute is murdered, a principally inductive approach suggests 
that because of her profession she was at high risk of victimisation. 
However, a more in depth deductive approach may determine that 
she had a small select clientele, was naturally cautious, had taken self 
defense training, and worked only in established premises. All of these 
factors work to reduce her risk. 

There are no direct criticisms of BEA in the literature, though there is some 
minor discussion of deductive approaches in general. Most seem to be quite 
confused by the application of the reasoning (Canter, 2004; Godwin, 1999), 
whereas others provide some cursory discussion of it but seem unsure of 
how the overall process operates. Holmes and Holmes (2002, p. 7) note that 
"much care is taken from the examination of forensic reports, victimology, 
and so forth and the report will take much longer to develop using only this 
approach." These authors seem largely unaware of the finer points of logic, 
such as induction being a component of and important to the overall process 
of deduction. Readers are also left with the distinct impression that the thor- 
oughness of the approach (and the subsequent time involved) is pejorative. 
A final deductively rendered opinion will rely on inductively derived knowl- 
edge, though Holmes and his colleague tend to treat both processes as being 
dichotomous and largely exclusive. This suggests a fundamental lack of overall 
knowledge of the processes involved in reasoning. 

McGrath (2000) has however identified one critical observation of this method, 
and that is if the initial premises on which conclusions are based are wrong, 
then the subsequent conclusions will also be wrong. Given that one of the 
primary purposes of the EFA is to establish the veracity of the premises, this is 
not necessarily a problem as long as profilers are aware that it is incumbent on 
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2 While it is noted that BEA is a 
largely deductive method and 
does not rely on research in 
developing the final conclusion, 
research is employed to 
generate hypotheses that 
are then tested against the 
physical evidence which 
subsequently informs the 
deductive decision-making 
process. 



them to establish the basic information on which their decisions are based. If 
the basis of the premises cannot be established, then this may limit the num- 
ber of characteristics that can be offered (because deductive approaches will 
derive conclusions only on what has been unequivocally established). Beyond 
these observations, there has been little criticism of this approach. 2 

The following chart breaks down the background knowledge necessary to use 
a deductive approach to profiling. 



Background 

Research 

Law enforcement affiliation 

Psychology 

Investigative 

Forensic knowledge 

Analytical logic 



Requirement 

Helpful 

Unnecessary 

Required 

Required 

Required 

Required 



CRIMINAL PROFILING EDUCATION 

The issue of profiler education has not been touched upon in any significant 
way in the literature on profiling, with most discussions revolving around the 
theoretical paradigm offered by respective authors. That is, those psychologists 
engaged in the process argue for an educational experience including advanced 
study in psychology; law enforcement officers engaged in profiling (mostly the 
FBI and those they train) argue that law enforcement experience is a neces- 
sity; those who approach profiling from the perspective of physical evidence 
argue that a broad-based understanding of physical evidence, its relevance, and 
meaning is important. The following sections of this chapter will discuss the 
issues relevant to profiler education, what is required, and where to get it. 



Tertiary Education 

A tertiary education typically involves formal and structured classes in a vari- 
ety of areas as dictated by the degree program students enroll in. Those taking 
psychology will be educated in aspects of human behavior and cognition, from 
introductory courses on the history of psychology through to abnormal psy- 
chology, the neuropsychological basis of behavior, and treatment and assess- 
ment. Those taking criminology or criminal justice programs will be exposed to 
the role, structure, and function of the police, courts, and prisons. Depending 
on the program, they may also get extensive training in the behavioral sciences 
in areas that have traditionally been the province of psychology (human behav- 
ior and psychological disorders, among others). For those taking accounting or 
business, students will be taught business administration, entrepreneurship, 
account and book-keeping, and other business-related activities. 
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The point is this: not all educational experiences are equal, and the degree 
of instruction one receives in any area related to profiling differs based on a 
variety of factors. This may be owing to the educational institution or degree 
program at a broad level, there being critical differences not only among the 
institutions, but also between two programs even of the same name. Consider 
the following example: Two universities in the same general location both offer 
Criminology and Criminal Justice degrees. One is housed within a social sci- 
ence faculty, and the other is located within a law school. In the first program, 
there is a degree of overlap between criminological offerings and psychologi- 
cal offerings, exposing students to a range of issues relating to human behavior 
and cognition. The students in this program will develop a healthy under- 
standing of behavioral science and how this applies to the profiling endeavor. 
In the latter program, students are taught primarily by legal professionals and 
theoretical sociologists in such a way that they develop a healthy understand- 
ing of policy and procedure as it relates to the legal system. It should be clear 
that students in the first program would be better placed to consider a career in 
profiling than students in the second. 

Staffing may also dictate the quality of a given program, with those staff under- 
taking research or casework in a given area perhaps being more equipped to 
provide a holistic education than those approaching any given topic from a 
purely theoretical point of view. The reason is that they will be better able 
to understand and subsequently explain the nuances of casework, evidence 
examination, and report writing. 

Interested students should seek out a program that not only has a sufficient 
level of education in the behavioral sciences, but also one that is taught by staff 
who understand the theory of what they are teaching, why it is important, and 
how it applies. 

With regards to specific areas of study, the following discrete areas of study are 
suggested: 

■ Criminology 

■ Psychology 

■ Forensic Science 

■ Law 

The areas of criminology and psychology should be self-explanatory and 
have been covered elsewhere within the chapter. Forensic science is suggested 
because it will provide a fundamental understanding of the nature of physical 
evidence, its identification, limitations, benefits, and interpretation. Because 
profiling is based on an assessment of behavior, and the behavior is often 
determined through the lens of the physical evidence, students seeking work 
in the area would be left wanting in an education that did not encompass some 
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aspect of forensic science. Law, or at least some understanding of the criminal 
justice system, expert evidence, and procedure, will be required because profil- 
ers, whether private or government employed, are forensic examiners. As such, 
there is an expectation that they may have to provide evidence in a court of law 
before a trier of fact. 

It should also be noted that the subject area under which one decides to study 
is not the only thing to think about when preparing for work in profiling. 
Similar to the issues of institutions and programs, all things are not created 
equal when it comes to studying criminal profiling. Unlike many courses in 
the criminology field, such as theories of crime courses which have an fairly 
predictable and consistent curriculum across teachers and universities, not 
all courses related to profiling are created equal. That is, depending on what 
school the profiling course is run from, and who teaches it, which aspects 
of profiling are important, which methods should be utilized, and which 
issues are most salient will differ. Students should seek out those courses that 
compare and contrast different methods; that study actual profiles and real 
cases; and that endorse the scientific method, analytical logic, and critical 
thinking. 

As an adjunct to these forms of tertiary study, it is also suggested that profilers 
engage in short courses. However, there are a number of perils and pitfalls evi- 
dent in such a practice, as outlined next. 

Bricks, Mortar, and the Socratic Method 

For those who are already working in the criminal justice system or outside 
it, there is often a desire to return to university to acquire a new or round out 
an existing education. It has been the authors' experience over the years that 
there are a variety of reasons why students may return to university, including 
change of a career, promotion or advancement, interest, or simply to increase 
their knowledge base. 

Aside from choosing the right university, program, and staff, students are fur- 
ther presented with a number of other options in terms of full-time or part- 
time degrees, on-campus, and external programs. Which option to take will be 
dictated largely by the requirements of the prospective student, availability and 
commitments to work and family, motivation, and financial means. However, 
students should not choose a university simply because it meets their time 
commitments or is affordable; doing so may mean that, in the grand scheme 
of things, the quality of the program is sacrificed for expedience of completion 
or because it doesn't unduly stretch the purse strings. The net result is that they 
spend a given amount of time and energy on a program that means little if any- 
thing in terms of their vocational prospects or the quality of the information 
they receive and bring to bear at a later time. 
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For busy professionals, their choices may be limited to those programs that 
offer classes at night or via an external-only option where students are sent 
class materials, furnished with deadlines in which to submit their work, and 
contact their instructors through a variety of electronic means. Some distance 
programs also employ an on-campus option during the semester, often titled a 
"residential school," where students attend the university for lectures and tuto- 
rials and face time with teaching staff. 

While this is true in some instances, it does not apply to all distance programs. 
Unfortunately, in today's competitive educational market, some institutions 
have watered down their approach to education such that students are never 
seen, feedback on assessment is scarce, and they are not given the opportunity 
to engage in any meaningful way with their peers. The most significant aspect 
of this would be the lack of ability to engage in a question-and-answer envi- 
ronment so as to have the basis of their beliefs questioned, to highlight the 
flaws in thinking, and to shape their critical thinking skills. This is the province 
of the Socratic Method. 

According to Goldberg (2007, p. 18): 

The Socratic Method, which takes its name from the process Socrates 
used to ascertain philosophical truths, exposes the weakness of 
arguments through a process of relentless inquiry. 



While the Socratic Method forces students to think on their feet, it also 
replicates the tension of standing before a judge in court, knowing he 
or she can humble you at any moment. "The tension is a necessary part 
of the learning experience," says University of Chicago law professor 
Richard Epstein, a proponent of the Socratic Method, who is thought to 
be one of its most skilled practitioners. 

The Socratic Method is "an approach to knowledge building and problem solv- 
ing based on discussion and debate" (Chisum and Turvey, 2007, p. 100). It is 
process oriented in that it seeks to identify weak assumptions in an argument 
and, through repeatedly interrogating these assumptions, arriving at a more 
valid conclusion or answer. It is what the first author refers to as "intellec- 
tual Darwinism" — a reference to Darwin's theory of evolution whereby weak 
theories are systematically culled. 

As a pedagogical tool, the Socratic Method involves interaction between two 
or more people where one (usually a lecturer or instructor) asks a question 
of another (a student or participant). The responses are then queried within 
a general or specific theoretical framework and any flaws identified. Further 
questions are then tailored to incorporate the new arguments, and the 
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3 During the Behavioral Evidence 
Analysis class taught by the 
first author, the students 
spend 1 2 weeks working on 
an actual case file including 
autopsy reports, crime scene 
photographs, police brief of 
evidence, and other material. 
Each week, the Socratic 
Method is employed, beginning 
with basic questions before 
moving onto more advanced 
issues, culminating in the 
students' writing a report 
on the case outlining their 
conclusions and reasoning. 



process goes on. This step-wise procedure for the Socratic Method is identi- 
fied by Pedersen (2006, p. 1) as it applies to legal reasoning: 

Students study cases before class. 

In class, the professor calls on a student, with no advance notice. 

The student gives a recitation of the facts and the procedural history. 

The professor questions the student, probing underlying legal 
issues, thus forcing the student to identify relevant facts, question 
assumptions, take a position and argue its defence. 

Meanwhile the rest of the class remains attentive by answering the 
professor's questions in their own mind. 

The same process may be applied to the process of profiling and crime analy- 
sis in the following way regarding motive (the following is hypothetical, but 
follows general discussions that take place in both authors' classes regarding 
Criminal Profiling and Behavioral Evidence Analysis): 

Q: With regards to the case study, let's discuss the motive or motives that 

are evident in the offender's behavior. 
A: I think that the motive for the crime was murder. 
Q: But murder is a term that describes a behavior or penal classification. 

A motive is a physical or psychological need. So what would you 

suggest the motive would be? 
A: (Another student) The motive might be profit, as the offender didn't 

do anything sexual with the victim. 
Q: So what evidence do we have that the motive was profit? What would 

you expect to find in a profit offense? 
A: You would expect to see something stolen: money, jewelry, computers, 

or something of value. There is no evidence that anything has been 

stolen. 
Q: So if nothing has been stolen, is it likely the motive was profit? 
A: It might be possible that the offense was interrupted, and 

that the offender didn't have the chance to actually take 

anything.... 

If an acceptable answer is reached, then a new question is developed and the 
process begins again. For a more detailed or complex problem, the process 
may take minutes or hours, or may even span multiple sessions. 3 

It should be noted that the process follows along similar lines to the use of 
the scientific method as a form of inquiry, which is a "way to investigate how 
something works, or how something happened, through the development of 
hypotheses and subsequent attempts at falsification through testing and other 
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accepted means" (Petherick and Turvey, 2008b, p. 47). Furthermore, the pro- 
cess works in much the same way as dissecting a case for which a criminologist's 
opinion has been sought. In this way, by utilizing the scientific method, we are 
essentially teaching students how to pull a case apart, put it back together, and 
infer conclusions from it. 

With both authors working in the tertiary education environment, our recom- 
mendation to students is that they seek out a relevant education that will better 
equip them to understand the range of issues they will face in the analysis of 
crime and criminal behavior. They should seek out instructors who are actively 
working, researching, or publishing in the areas they teach; and they should 
seek this out in an actual institution, with staff who can mentor and challenge 
them, students with whom they can engage, and educational requirements 
that will provide them with the theory and practice that will enable them to 
become tomorrow's practitioners. 

Short Courses: Perils and Pitfalls 

There is an inherent attraction in that which requires the least effort; anything 
that demands less of our time and attention is seen as being of greater signifi- 
cance regardless of that fact that whatever it is may be of lesser value. Because 
of this tendency toward the path of least resistance, short courses offer a signifi- 
cant attraction for many. 

A short course is any truncated pathway to education or information that is 
offered in an intensive mode, often without the enforcement of educational 
standards or assessment. Before going any further, we need to point out that both 
authors are advocates of short courses, given the right context and framework. 

Perhaps one of the best discussions of short courses comes from Chisum 
(2007, pp. 314-317). While this discussion relates specifically to short courses 
in bloodstain pattern analysis, the juxtaposition to general criminology should 
be easy to see: 

In addition to reading the recommended publications, it is advised 
that anyone interested in crime reconstruction take a course in 
bloodstain analysis from a qualified forensic scientist. These courses 
can be useful for providing certain basic overviews of fundamental 
concepts. However, depending on the scientific background of the 
instructor, they may be lacking in certain crucial areas. A true scientist 
will find that a majority of the short bloodstain classes are lacking 
with regard to a discussion of accuracy, precision, and significant 
numbers. Appreciating these deficiencies is the difference between the 
technician's pedantic understanding of bloodstains and the forensic 
scientist's interpretive role in the reconstruction of the crime. 
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The preceding passage is useful and captures both the benefit and dangers of 
short courses; they are useful in providing overviews of certain basic concepts, 
but many such courses are not taught by qualified instructors, and they are by 
no means a holistic approach to education in any given domain. 

But don't get us wrong. Many authors in this volume run short courses in many 
different countries around the world, and these courses do have value. It is the 
authors' opinion that short courses are useful for a variety of reasons, includ- 
ing the following: 

■ They provide an overview of certain fundamental concepts. 

■ They keep students and professionals abreast of new theories and 
techniques. 

■ They give potential students an insight into a discrete area so they can 
make informed choices about future streams of study. 

■ Short courses can be invaluable for teaching process-oriented tasks. 

■ Students and professionals can learn a variety of valuable skills through 
a case study approach that is not always practical in formal tertiary 
environments. 

The main point is that a short course, while offering a number of benefits, 
should be considered only one small part of an overall educational approach; 
they should not be taken as a standalone. That is, taking one short course on 
profiling does not qualify a person to represent himself or herself as a profiler, 
or to actively profile ongoing cases; this would be considered dangerous, irre- 
sponsible, and dishonest. 

CRIMINAL PROFILING AND THE CRIMINOLOGIST 

The argument for the involvement of criminologists in profiling is relatively 
straightforward on its face. Criminologists are those who, by definition, are 
involved in the study of crime, so it would seem a natural extension of their 
other responsibilities. However, the reality is far from this clear. Some crimi- 
nologists are involved only in research activities, an endeavor that may leave 
them ill equipped to understand the foibles of human behavior in a practical 
sense. Some criminologists are involved in other discrete areas, such as crime 
prevention, victimology, policy and procedure, or purely theoretical areas 
that will similarly leave them ill equipped in the evaluation of specific crimi- 
nal acts. Recall from the first chapter, criminologists by their nature come 
from an array of similarly vast and diverse backgrounds including sociology, 
anthropology, psychology, psychiatry, law enforcement, or medicine, among 
others. Some will be able to lay legitimate claim to a stake in the profiling 
community; some would never even make the attempt; whereas others still 
will lack the acumen but jump on the bandwagon, so to speak, of an area 
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that is popular among the media, other professionals, and students. Given 
this, it is necessary to explore a more concrete foundation for education and 
background requirements for criminologists who want to "try their hand" at 
profiling. 

The main suggestion we would offer for criminologists involved in profiling 
is to ensure that their knowledge is as well rounded and holistic as possible. 
Just because one is an "expert" in "crime" does not mean that one is an expert 
in all areas of crime, regardless of what he or she thinks. As such, the crimi- 
nologist-profiler should make every effort to educate himself or herself in the 
areas of behavioral science, physical evidence, and the law. 

Criminologists should have as detailed knowledge as possible in the different 
areas in which they will analyze evidence as profilers. This means acknowledg- 
ing that different kinds of analysis require different experience, education, and 
training. It also means knowing their own limits and where their work stops 
and that of another should start. It means not going beyond their own qualifi- 
cations and abilities, and knowing when to raise their hands for help. It means 
being cognitively aware enough to understand the limits of what they can — 
and can't — do. 

As suggested by the discussion on profiling inputs earlier, the range of mate- 
rial criminologists-profilers may be expected to deal with is considerable. 
From autopsy reports, to first response police reports, to crime reconstructions, 
to witness statements and crime scene photographs, criminologists-profilers 
needs to know what they are looking at, what they are looking for, how to 
interpret it, and what it means within the global context of the crime. Lacking 
in any of these areas will result in nothing less than an incomplete examina- 
tion of the facts, which will lead to a dangerously incomplete assessment and 
possible flawed conclusions. 

So what does all this mean? The answer is simple, but lost on a few overzeal- 
ous individuals who fail to appreciate what and where their limits are. This 
doesn't mean that one has to be a forensic pathologist to read an autopsy 
report, but it does mean that one should know the difference between cause, 
mechanism, and manner of death. It doesn't mean that one has to be a blood- 
stain pattern analyst, but it does mean one knows what an angle of impact 
is, the difference between high and low velocity spatter, and how the surface 
of an object will effect the bloodstain pattern. It doesn't mean one has to be 
a forensic scientist, but it does mean one needs to understand the difference 
between a positive result, a negative result, and an inconclusive result. 

So, based on this, criminologists-profilers should work with other profession- 
als they know can be trusted and who produce valid work. They need to know 
enough of the language to ask educated questions and to understand what a 
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response means in both a theoretical sense and an applied one (that is, how 
the answer to their questions impacts their analysis and conclusions). 

If nothing else, this highlights the multidisciplinary and often team-based 
approach that profilers should take. It also warns us that short course educa- 
tion is not enough and that every person has limits — even though we don't 
often like to admit them. 



SUMMARY 

Criminologists may be well suited to the practice of criminal profiling, pro- 
vided their education is complete in the sense that it has equipped them to 
understand the intricacies of offender behavior, including an assessment of 
the physical evidence that creates the record of it. They may be further suited 
to profiling because their training and education often involved instruction 
not only in social sciences, but also in law, so that they understand the limits 
of expert witnesses and reports. Furthermore, they may be suited to the task of 
profiling by virtue of the analytical processes they employ in other aspects of 
their work. 

This chapter provided students and practicing criminologists with an over- 
view of criminal profiling, the "inputs" and "outputs" of the process, the 
nature of logic and reasoning, and the major paradigms involved in pro- 
filing. These have included the inductive methods of criminal investigative 
analysis, investigative psychology, and diagnostic evaluations. The authors 
have also suggested a preferred theoretical/practical approach in Behavioral 
Evidence Analysis, a predominantly deductive method of profiling involving 
the detailed analysis and reconstruction of physical evidence, victimology, 
and crime analysis. 

As criminologists, we have also been warned not to be carried away with our 
own abilities, but to know the limits of our own analysis and when to seek 
help. In this way, criminologists-profilers will be able to provide more accurate 
and forensically oriented assessments of crime and criminal behavior and to 
assist the police in their investigative decision processes and the trier of fact in 
their determinations of culpability. 

Review Questions 

1. Describe the goals of criminal profiling and how they differ between the 
investigative and trial phases. 

2. What are profile inputs? Why are they crucial to any profiling effort? 

3. Name and explain the two types of logic used to produce profiles. 

4. T/F Deductive profiles are static. 
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5. Describe the organized/disorganized dichotomy which makes up the FBI method of 
profiling. What are some of criticisms leveled at this dichotomy? 

6. T/F Diagnostic evaluations may be doubly helpful in investigations because they 
can also provide treatment advice. 

7. T/F Forensic knowledge is not necessary to practice investigative psychology. 

8. Describe Behavioral Evidence Analysis and how it differs from the other three 
profiling methods. 
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CHAPTER 6 
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KEY WORDS 



Critical Victimology: The study that questions how criminality and 

victimity are established, tolerated, and even sanctioned. 
Forensic Victimology: The scientific study of victims for the purposes of 

addressing investigative and forensic issues. 
General Victimology: The study of all the individuals or groups who 

have suffered harm or loss, whether they are victims of a specific crime, 

general oppression, or a natural disaster. 
Interactionist Victimology (a.k.a. penal victimology) : The study of the 

dynamics between victims and their offenders. 
Lifestyle Exposure: The potentially harmful elements that exist in a 

victim's everyday life as a consequence of biological and environmental 

factors, as well as past choices. 
Situational Exposure: The amount of actual exposure or vulnerability 

experienced by a victim to harm, resulting from his or her environment 

and personal traits at the time of victimization. 



Forensic victimology, a subdiscipline of forensic criminology, is the scientific 
study of victims for the purposes of addressing investigative and forensic 
issues. Forensic victimology is intended to serve the justice system by educat- 
ing it. This area of study is aimed at helping to provide for informed investiga- 
tions, to require scientific examinations of victim evidence to be presented in 
court, and to result in more informed legal outcomes. 

The purpose of this chapter is to provide a discussion regarding the nature and 
scope of forensic victimology, its investigative implications, and its impact on 
court proceedings. We will begin with a brief section outlining the more 



1 This chapter is adapted from 
material published in Petherick 
and Turvey (2008). 
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traditional forms of victimology because readers may have encountered them 
previously. Then we will discuss the purpose of forensic victimology its inves- 
tigative utility and the forensic context. We will conclude with a discussion 
regarding who forensic victimologists are and what they actually do. 

TRADITIONAL VICTIMOLOGY 

Victimology is intended to be the scientific study of victims (Drapkin and 
Viano, 1974). Victimologists tend to find themselves operating within one of 
three main subgroups: general victimology penal/interactionist victimology, 
and critical victimology. 

General victimology is the study of all those individuals or groups who have suf- 
fered harm or loss, whether they are victims of a specific crime, general oppres- 
sion, or a natural disaster. According to Mendelsohn (1976), this vast landscape 
includes victims of criminal offenders, the social-political environment, the natu- 
ral environment, technology, and even those who victimize themselves. General 
victimologists are concerned with identifying or developing preventative mea- 
sures as well as tools for victim assistance. They not only want to study the char- 
acteristics and causes of victimization, but also want to determine remedies. 

Interactionist victimology, or penal victimology, is the study of the dynamics 
between victims and their offenders. It is limited, however, to those who have 
been the victims of a specific crime. Interactionist victimologists study a victim's 
participation in crime causation through his or her interaction with the offender, 
the interaction between the victim and society, and the victim's subsequent role 
in the criminal justice system. Like the general victimologist, the interactionist 
intends to examine causes to develop remedies that favor the victim. 

Critical victimology has developed in reaction to the way that victimology is 
defined and studied by the first two subgroups. It seeks to question how crimi- 
nality and victimity are established, tolerated, and even sanctioned. The basic 
premise is that any mainstream view of victims perpetuates existing yet inad- 
equate definitions of crime and victimization. This may be observed in the 
overemphasis in research and policy on certain types of crime and crime vic- 
tims, because they are clearly defined and easier to grasp. This in turn results in 
a failure to study — let alone recognize — a host of both victim populations and 
their related social issues. It may also be observed in the way that a given jus- 
tice system penalizes those who would elsewhere be viewed as victims, such as 
prostitutes who are selectively punished in some Western cultures, and victims 
of rape who may be punished in some Islamic cultures. 

These victimology subgroups are alike in that they are ultimately oriented 
toward helping victims, in studying ways of "speeding up a victim's emotional 
recovery, overcoming adversity, reimbursing financial damages, promoting 
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reconciliation between the injured party and the wrongdoer, and restoring 
harmony to a strife-torn community" (Karmen, 2004, p. 24). In other words, 
the professional compass in these subgroups points toward victim betterment. 
While this is an admirable goal and one well worth serving, it does not always 
promote an environment where scientific study is welcome. 

Contemporary victimologists can be found in many professions, including 
those associated with academia, the justice system, victim treatment, victim's 
advocacy, and politics. They routinely have a mandate to help victims above all 
other considerations, or for political reasons they may need to be perceived as 
having such a mandate. However, satisfying this ideological imperative often 
requires uncritical and unconditional regard for those who present themselves, 
or are presented contextually, as victims. When this political or functional need 
clashes with the reality of victim imperfection, the results to any given profes- 
sional can be chilling. The pendulum of bias can swing widely for and against. 

It is important to recall that victimology is meant to be a scientific study. 
However, bias that develops for or against victims because of routine contact 
with them can act as a wall to the mandates of scientific inquiry, namely the 
requirements of doubt and skepticism. 2 This is a problem because some wit- 
nesses lie, some victims lie, and some people lie about being victims. Blind 
faith in a victim shields them from scientific inquiry; overt mistrust of victims 
shields others. This is where forensic victimology comes in. 

DISTINGUISHING FORENSIC VICTIMOLOGY 

Forensic victimology is related to interactionist victimology, in which victims 
are defined by having suffered harm or loss due to a breach of law. This study 
involves the accurate, critical, and objective outlining of victim lifestyles and 
circumstances, the events leading up to their injury, and the precise nature of 
any harm or loss suffered. 

Forensic victimology does not seek to assist with victim advocacy or promote 
victim sympathy. Nor is the forensic victimologist invested in restoring victims 
and making them whole. However, there is awareness that the victim evidence 
gathered, as well as subsequent interpretations, may be used by others for these 
purposes at a later time. 



2 For further discussion on 
the need for doubt and 
skepticism in science, see 
Popper (1 963); Kennedy and 
Kennedy (1972); and Turvey 
(2008). 



INVESTIGATIVE UTILITY 

As detailed in Turvey (2006), for more than a century the investigative and foren- 
sic science literature has acknowledged the importance of establishing the rela- 
tionships between the primary components of a crime in order to solve it. These 
supporting pillars relate direcfiy to evidence that establishes the relationships 
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between the victim, the suspect, and the crime scene. This expansive body of work 
has given more than a small share of its pages to explaining the necessity of care- 
fully investigating and documenting evidence as it relates to each, and determin- 
ing the connections that can be reliably demonstrated. Establishing these pillars 
and the details of their relationships is in fact a threshold goal of all criminal 
investigation, so that criminal investigators and subsequent forensic examiners 
may adequately provide the foundation for any related court action. 

When these pillars are not investigated, examined, and firmly established, the 
theories of a case are essentially unsupported. They are at best a weak guess, 
and at worst, the erroneous result of biasing influences such as politics, emo- 
tion, ignorant beliefs, and personal interest. In this context, the application of 
forensic victimology is a necessary safeguard. 

As described in Dienstein (2005, p. 160) criminal investigation is the process 
of gathering facts to be used as evidence of proof in a court of law. Without 
an investigation, the facts will be absent and proofs will be impossible to 
attain. Schultz (2005, p. 122) explains that prior to being tested in the court- 
room, a competent investigation will gather or prepare evidence of the follow- 
ing: "knowledge or proof that a crime has been committed; the existence of a 
victim(s) ... an approved report of the investigation answering the questions of 
who, what, where, when, why and how; and evidence that has been identified 
and preserved for the prosecutor. " Only then may investigators proceed with 
their case to the district attorney for prosecutorial consideration. 

In the investigative realm, forensic victimology provides for the consistent recog- 
nition, collection, preservation, and documentation of victim evidence by inves- 
tigators. Questions are asked, context is established, and history is documented. 
Each piece of victim evidence is scrutinized by investigators and then acted upon 
again and again until it is an exhausted possibility. This informs the nature, scope, 
and depth of the investigation. It can also lead to the discovery of additional rele- 
vant or dispositive evidence. Ultimately, forensic victimology assists with answer- 
ing the question of whether and how criminal charges may be levied and civil 
liabilities may have been incurred, all of which is going to be decided in court. 



FORENSIC CONTEXT 

It is understood that investigative and forensic venues are quite different in 
scope, structure, and function. The questions they need answered are particular 
to their unique geographical variations. They also represent very different stand- 
ards of evidence. What may be investigatively useful speculation or theory 
at one point may lack the sufficiency for subsequent court-worthy opinions. 
Given the capacity for investigative work to find its way into court, this distinc- 
tion must be ever-present and crystal clear. 
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In the forensic realm (which continuously considers the courtroom), forensic 
victimology is a form of evidence that informs the nature, scope, and depth 
of any legal proceedings to be decided by the trier of fact (a judge or jury). 
When presented by a forensic expert, it involves the scientific interpretation 
of various kinds of victim evidence gathered during the investigation and any 
subsequent analysis. Ultimately, it assists with demonstrating the actual lim- 
its of victim evidence — which criminal or civil theories it supports and which 
it refutes. 

FORENSIC VICTIMOLOGISTS IN PRACTICE 

Forensic victimology is an applied discipline as opposed to a theoretical one. 
Forensic victimologists seek to examine, consider, and interpret particular vic- 
tim evidence found in a particular case, or series of cases, in a scientific fash- 
ion. Their numbers include anyone who uses their knowledge of victimology 
to serve investigative or forensic ends. The social scientist researching victim- 
offender relationships, the investigator going though a victim's garbage or 
cell phone records, the criminal profiler reading a victim's diary or making a 
"friends and family" list, the forensic nurse taking a victim history or looking 
for evidence of injury, the reconstructionist examining a victim's toxicology 
or making a timeline of activities leading up to his or her demise, the psychi- 
atrist or psychologist performing a mental health assessment, the medical 
examiner establishing a victim's place of employment or last meal — each 
collects, examines, and interprets evidence related to forensic victimol- 
ogy. Their work serves criminal investigation and anticipates courtroom 
testimony. Their findings and interpretations bear directly on determining 
whether there is a victim, precisely who the victim is, and the potential conse- 
quences for those who caused that person harm. 

Commonly, forensic victimologists serve investigations and eventual court 
proceedings with reports and testimony by endeavoring to: 

1. Assist with contextualizing allegations of victimization; 

2. Help support or refute allegations of victimization; 

3. Help establish the nature of victim exposure to harm or loss; 

4. Assist with the development of offender modus operandi and motive; 

5. Help establish an investigative suspect pool; 

6. Assist with the investigative linkage of unsolved cases. 

GENERAL GUIDELINES 

In terms of what is required for a thorough victimology, the national guide- 
lines for Death Investigation of the National Institute of Justice (NIJ), Section E: 
"Establishing and Recording Decedent Profile Information," is a good place to 




CHAPTER 6 Forensic Victimology 



start. However, we do not recommend that readers confine themselves to any 
single victimology checklist. Rather, examiners should treat nothing about a 
victim as trivial. 

Examiners therefore need to analyze each characteristic that presents itself 
until it is an exhausted possibility, to see how it relates to the rest of the vic- 
tim information. Weston and Wells (1974, p. 97) provide a quick checklist of 
preliminary victimological queries that have proven to be most useful in elic- 
iting investigative information. This is the kind of information that should be 
gathered immediately, ideally before the investigator arrives at a given crime 
scene: 

1. Did the victim know the perpetrator? 

2. Does the victim suspect any person? Why? 

3. Has the victim a history of crime? A history of reporting crimes? 

4. Did the victim have a weapon? 

5. Has the victim an aggressive personality? 

6. Has the victim been the subject of any field [police] reports? 

The following are some basic victimological inquiries that we have found 
useful when applied to actual casework. Gathering this information, along 
with the careful examination of physical evidence, provides the starting point 
for investigative activity. This list is inclusive of items found in the National 
Institute of Justice (1999): 

1. Determine the victim's hard physical characteristics (race, weight, 
height, hair color, eye color, etc.). 

2. Determine the victim's occupation or place of work and shift 
schedule. 

3. Compile the victim's criminal history. 

4. Compile a list of the victim's daily routines, habits, and activities. 

5. Compile a complete list of the victim's family members with 
contact information. Interview each of them. 

6. Compile a complete list of the victim's friends with contact information. 
Interview each of them. 

7. Compile a complete list of the victim's coworkers with contact 
information. Interview each of them. 

8. Compile the victim's medical history. 

9. Compile the victim's psychiatric history. Interview all of the victim's 
mental health care providers. 

10. Compile a list of the victim's medications. Compare this with known 
victim toxicology. 

11. Compile the victim's financial history (credit card usage, tax returns, 
insurance policies, etc.). 

12. Compile the victim's educational history. 
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13. Compile a residence history of the victim (where he or she has lived, 
when, and with whom, etc.). 

14. Spend time, when possible, with the victim's personal items, in the 
personal environments (hangouts, work, school, home/bedroom, 
etc.). Examine any available photo albums, diaries, or journals. Make 
note of music and literature preferences. Do this to find out who 
victims seemed to believe they were, what they wanted everyone to 
perceive, and how they seemed to feel about their life in general. 

15. Compile all available information regarding the victim's mobile 
phone, computer, and Internet usage. When available, at least 
attempt to do the following: 

■ Determine the victim's service providers. 

■ Determine the victim's email addresses. 

■ Examine the victim's address books or contact databases. 

■ Examine the victim's incoming and outgoing email. 

■ Examine all documents on the victim's computer. 

■ Determine the last known usage of the victim's computer and 
various software applications. 

16. Create a timeline of the victim's last known activities, factoring in all 
witness statements and physical evidence. 

17. Travel the last known route taken by the victim in whatever manner 
the victim used. Try to see that route from the victim's perspective 
and then from the potential perspectives of the offender. Keep these 
perspectives separate. 

18. Look for security video cameras along the victim's route, or potential 
route, that may have documented the victim's activities or even the 
actual crime. 

Once this has been accomplished, the forensic victimologist can set to the task 
of determining victim lifestyle and situational exposure. 

VICTIM LIFESTYLE EXPOSURE 

Victim lifestyle exposure is concerned with studying the potentially harmful ele- 
ments that exist in a victim's everyday life as a consequence of biological and 
environmental factors, as well as past choices. As defined in Petherick and 
Turvey (2008, p. 383), victim lifestyle exposure is "the amount of exposure to 
harmful elements experienced by the victim and resulting from the victim's 
usual environment and personal traits." 

This study requires an investigation and assessment of the victim's personal- 
ity, and his or her personal, professional, and social environment (Turvey, 
2008). 
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The causal link between a victim's lifestyle and his or her victimization is not 
always clear. The reason is that it is difficult to reconcile just how much influ- 
ence any one lifestyle factor has on the criminal situation. Generally lifestyle 
factors can influence harm to the victim in three ways: by creating a perceived 
conflict with an offender, by increasing the victim's presence around offenders 
or those predisposed toward criminality or by enhancing an offender's percep- 
tion of victim vulnerability. 

A victim's general lifestyle exposure to harm or loss should not be confused with 
situational exposure, which refers to harmful elements experienced by the victim 
resulting from his or her environment and personal traits at the time of vic- 
timization. One analogy to differentiate these concepts is to consider lifestyle 
exposure as a "weather forecast," anticipating what harmful elements may be 
present by virtue of what has been present in the past under similar conditions 
and given various indicators; incident exposure can then be considered the 
"daily weather report, " identifying the actual cloud coverage, temperature, and 
precipitation on a given day. 

The interpretation of a particular victim's lifestyle exposure is not just a func- 
tion of compiling abstract group statistics for application to nonexistent victim 
stereotypes, though this is an unfortunate victimological tradition. Much more 
is required to achieve a concrete and actual understanding. 

To accurately determine a specific victim's lifestyle exposure, one needs 
to assess the victim's harm in the context of his or her specific lifestyle 
and personality traits. For investigative purposes, lifestyle factors must be 
questioned as to how, specifically, they contributed to harm. By utilizing 
the concept of victim risk, one may infer a conclusion based on statisti- 
cal analyses of the potential to be harmed as being part of a demographic 
group. These conclusions ignore the specific characteristics of the victim 
and how they uniquely interacted with the offender given their situation. 
For example, statistics indicate that college students are at higher risk of vic- 
timization (Fisher et al., 1998). One might assume that the mere situation 
of being a college student increases exposure to harm. This assumption is 
not necessarily correct; not all college students are identical. Some expose 
themselves to more harm than others through their drug and alcohol use, 
routine, sexual activity, and a number of other factors. Making conclusions 
about the victim's level of harm based on statistical analyses or probability 
estimates of risk do not accurately reflect how a specific victim's lifestyle 
contributed to his or her harm, nor does it necessarily provide investiga- 
tive relevance. 

In contrast, the concept of victim exposure examines how a lifestyle factor specif- 
ically increased a victim's contact with harm. Taking the example of Fisher et al. 
(1998) again, an investigator can discover that the victim was a college student 
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and acknowledge that college students are at an increased exposure to harm; 
however, the specific interaction of this college student with her environment 
will dictate the actual level of potential for harm. One particular student who 
does not consume alcohol or drugs, lives at home with her parents, does not 
engage in high-risk sexual activity, and takes self-defense classes will represent 
a very different level of exposure than the student who does consume alcohol 
and drugs, lives in a bad part of town, engages in high-risk sexual practices, 
and does not take self-defense classes. Certain lifestyle traits such as interact- 
ing with potential offenders, drug use, and a high frequency of casual sex with 
strangers may also increase a victim's exposure to harm. Only by looking at the 
specific interactions of the variables can one sufficiently argue that a victim was 
exposed to harm. 

It should also be noted that, generally speaking, not all lifestyle factors can be 
said to have the potential to increase harm to a victim. It cannot be reasonably 
argued that the habit of collecting baseball cards played a significant role in the 
sexual assault of a male at a nightclub. Nor can it be easily argued that a victim's 
depression solely increased her exposure to gang-related homicide. Thus, for 
one to argue that a lifestyle factor influenced victim-offender dynamics, it needs 
to be both potentially harmful, in the sense that its presence could be argued to 
influence opportunity for harm to occur, and also relevant, within the context 
of who the particular victim was and the criminal behavior that occurred. 



VICTIM SITUATIONAL EXPOSURE 

Victim situational exposure is the amount of actual exposure or vulnerability 
experienced by the victim to harm, resulting from his or her environment and 
personal traits, at the time of victimization (Petherick and Turvey, 2008). 

Consider the issue of alcohol. Being a person who routinely becomes intoxi- 
cated increases one's lifestyle exposure to the many harmful effects of alcohol, 
which will be mentioned shortly. However, unless a victim is actually intoxi- 
cated at the time of victimization, it does not necessarily raise her situational 
exposure. It is possible to have a high lifestyle exposure related to alcohol 
abuse, but a low situational exposure from lack of alcohol use or abuse at the 
time of victimization. The opposite is also true. 

Consider also the issue of firearms. Being a person who does not own a fire- 
arm, use a firearm, have one in one's home, or live with or interact with those 
that do decreases one's overall lifestyle exposure to the harmful effects of fire- 
arms. However, if a victim is at a shooting range for the first time with a new 
friend or romantic interest and is accidentally shot, it must be recognized that 
his incident exposure to harm from firearms was quite high at the time of 
victimization. This is true even if he was not participating or holding a gun, 
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given his situational proximity to multiple loaded firearms being discharged 
by multiple persons of varying skill levels. 

However, not all immediately harmful exposure is as transparent and easy to 
recognize from the victim's perspective as these basic examples might sug- 
gest. Harmful exposure may not even be apparent to investigators, owing to 
investigative apathy, or the reliance on false investigative assumptions about 
who and what were present during the crime. The situational harm coming 
from persons, environments, and circumstances relating to a particular crime 
must be thoroughly investigated, carefully established, and never assumed. 

The interpretation of a particular victim's situational exposure is not just a 
function of compiling crime stats, comparing them to the victim's presumed 
state of being when attacked, and making a general risk assessment. Much 
more is required to achieve a concrete and actual understanding. The nature, 
depth, and character of each victim's harm must be investigated, examined, 
and explained in its context. This means scrupulous examination of the infor- 
mation gathered regarding associated persons and locations. Barring this level 
of information and effort, the forensic victimologist must have the scientific 
courage to admit what is known and what is not. He or she must under- 
stand the scope and limits of the evidence. This is not too much to ask of 
any competent forensic examiner. 



FORENSIC VICTIMOLOGY AT TRIAL 

In cases in which victims' actions, history, or demeanor are relevant to legal 
proceedings, a victimologist may be asked to examine victim-oriented behav- 
ioral evidence and contextualize it before the trier of fact. This is the forensic 
aspect of forensic victimology. As has been discussed, the rules of admissibility 
vary from state to state, court to court, and judge to judge, as admissibility of 
victimology evidence is made by the court on an individual basis and based on 
a sometimes-unique interpretation of the law. 

The question arises, then, as to the role of victimology — and the victimolo- 
gist — in this venue. In general, forensic victimologists should conduct them- 
selves as both scientists and educators. It is their role to provide a cooling effect 
to the often-heated issues surrounding victim-oriented behavioral evidence. 
They must examine the evidence impartially, through the lens of the scientific 
method, and render conclusions related to victimology in accordance with their 
findings. When necessary, they must be able to explain their findings to the 
court and show how they achieved them. 

For the small percentage of cases that do go to trial, there is an unavoid- 
able vulnerability to the culmination of errors, improper motivations, and 
the zeal of advocates on either side of the courtroom. This is particularly 
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true of information related to the victim. As described in previous chapters, 
victimological information can be compiled ineptly, reported inaccurately, 
or provided in a biased manner — and that is when it is collected at all. The 
misinformation that follows may combine during court proceedings to have 
a tremendous impact. Bad information can create a snowball effect: errors 
and omissions in the original information provided to the police can lead to 
errors in the investigation; these can lead to problems in the case assembled 
against the accused; which can lead to mistakes in the charges handed down 
and how the case is brought by the prosecution; leading to false percep- 
tions by the judge, jury, and media. All these factors can have influence over 
whether or not a defendant is convicted and how he or she is sentenced. 

Generally speaking, one purpose of forensic victimology is to help prevent this 
snowball effect from happening. Victimological information should be gath- 
ered objectively and consistently, and then used to describe or evaluate victims 
and their circumstances so that judges and juries are privy to information that 
may be relevant to their decisions. In this context, direct questions must be 
asked: Was the victim using drugs? Does the victim have a history of falsely 
reporting crime? What was the extent of the victim's physical injuries? Was the 
victim conscious during the attack? Does the victim have a history of taking 
rides from strangers or letting strangers into his or her home? Does the victim 
lock the door at night? The judge, who determines what is legally admissible, 
decides the issue of relevance for these and similarly themed questions. Then, 
as already discussed, the judge makes a ruling: sometimes everything about a 
victim is admissible, sometimes nothing, and sometimes the court "splits the 
baby" by admitting a percentage of victim information. 

The more accurate and complete the victim information provided, the clearer 
the context of the crime. This is an investigative axiom. During an investiga- 
tion, everything about the victim must be learned and documented, with noth- 
ing treated as trivial. Unfortunately, there is a tendency on the part of some 
investigators to avoid gathering some or all of the victimology, to deprive the 
court of contextual information that might sway the findings against prevail- 
ing case theories. The court should view this practice with dismay as informed 
decisions about what to admit and what to keep out cannot be made in the 
absence of a complete investigative effort and record. 

As already discussed, presenting victimological information in court involves a 
different standard from the investigative effort. Investigative victimology gath- 
ers everything; the court decides admissibility based on that record in the con- 
text of the collective issues in a case. Typically, victimological evidence must 
serve a particular purpose related to a legal issue to be admissible. 

For example, victimological information may demonstrate that a crime has 
actually occurred, or that the elements of this case meet the definition of 
the charges brought against the accused. Information about the victim will 
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undoubtedly contextualize the crime and help to reconstruct exactly what took 
place and in what order. Information about the victim may also allow the 
judge and jury to better understand who the victim is or was, why he or she 
was targeted, how he or she was acquired and harmed, and most importantly 
by whom. On the other hand, if there is a specific reason to doubt the victim's 
credibility or the accuracy of particular statements, victimology may be intro- 
duced at trial to bring this to light. These are just some of the many possible 
scenarios, but the theme remains clear: to be admissible in court, victimology 
must be relevant to a factual matter or legal question, and not simply part of a 
smear campaign. 



CASE EXAMPLE: CANNIE BULLOCK 

Joseph S. Cordova was accused of the sexual murder of 8-year-old Cannie 
M. Bullock, whose nude body was discovered in her backyard, covered with 
a blanket, on Saturday, August 25, 1979, during the early morning hours. 
Mr. Cordova was eventually identified as a suspect in her murder after a "cold 
hit" in 2002 matched his DNA to sperm found in the victim's vagina. In 2007, 
he was convicted of capital murder in relation to her death. 

Consider the timeline and victimology information provided in the following 
example, excerpted from the Crime Analysis report prepared in this case by one 
of the authors (Turvey) in preparation for subsequent expert testimony on behalf 
of the defense. It is representative of the type of information that is considered 
when investigating and interpreting victim exposure (a.k.a. victim risk). 



SUMMARY 

Background / Timeline 

The following background and timeline information is rendered from 
police reports, including the statements of Linda Bullock (29 y.o.) 
(the victim's mother), Debra Fisher (19 y.o.), and Mary Magdeline 
Sequeira (31 y.o.). It should be noted that during this period of time, 
Linda Bullock has admitted to frequently abusing both alcohol and 
methamphetamine. She also stated to police that she and Cannie 
(8 y.o.) had lived at 2628 Vz Dover Ave for approximately 3 months prior 
to Cannie's murder. She explained to police they moved there from 
Richmond where she had lived with her ex-boyfriend, Larry Buholzer, 
a member of a biker gang. They had recently broken up. While living 
with Buholzer, she admitted to frequently having different male visitors 
over to have sex and do drugs in her bedroom. Police directly asked 
her whether she had prostituted herself or her daughter Cannie for 
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drugs or money, though Linda Bullock denied doing either (this issue is 
revisited in the victimology section of this report). 

1. 8/24/79 just prior to 2300hrs - According to Debra Fisher, Cannie 
Bullock got in the shower and then Linda Bullock, who also wanted 
to take a shower, kicked her out. Cannie got out and dressed in her 
white bathrobe. According to Debra Fisher, who lived with Linda 
and Cannie at the time, it is unlikely that Cannie was wearing 
anything beneath the bathrobe. 

2. 8/24/79, between 2300 and 2330hrs - Linda Bullock and Debra 
Fisher left the Bullock residence, 2628 Vs Dover Ave, San Pablo, for 
Oscar's Bar in Richmond, to play pool. Cannie was left home alone 
with instructions not to open the door for strangers. Linda Bullock 
claimed to have the only key to the residence, and locked Cannie 
inside as she left. She also made certain to latch the front gate 

on her way out. Starting out on foot, Linda and Debra ultimately 
hitched a ride to Oscar's with a man they knew named Bobby. It 
should be noted that the precise nature of the relationship between 
Bullock and Fisher (friends, lovers, etc..) has not been made clear. 
This issue should be investigated further. 

3. 8/25/79, 0200hrs - Debra Fisher and Mary Magdeline Sequeira 
(a bartender at Oscars, aka "Bobby") left Oscars Bar for Cleo's 
Corner to play pool. Linda Bullock stayed at Oscar's Bar to play pool 
with a man named Dennis (also a bartender at Oscar's). 

4. Between 2330 and 0300 - While at Oscar's Bar, Linda Bullock got 
into a fight with "Pam" over a previous altercation that had occurred 
at a house party at Bullock's residence. That evening, Linda Bullock 
threw a drink in Pam's face, while Pam threw a cigarette in Linda 
Bullock's face. 

5. 8/25/79, between 0245 and 0300hrs - Linda Bullock got a ride home 
with Dennis the bartender. She explained to police that she was afraid 
of retaliation by Pam, and Dennis was escorting her. Dennis entered 
the house with her. Linda found the front gate unlatched, the front 
door ajar, the porch light off and non-functioning, and Cannie missing. 
She searched the residence and found the sofa bed where Cannie 
sleeps in disarray, and Cannie's bathrobe at the foot of the sofa bed 
with red stains on it. She subsequently asked Dennis to leave. 

6. 8/25/79, 0245hrs to 0330hrs - Linda Bullock searched for Cannie, 
during which she found the gate ajar in the backyard. However, 
she did not report seeing the blanket or finding the body in the 
backyard. 
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7. 8/25/79, 0300hrs - Debra Fisher and Mary Magdeline Sequeira left 
Cleo's Corner for Linda Bullock's residence, where Fisher planned 
to spend the night. They found Linda Bullock yelling for Cannie 
and further assisted with the search. Mary Sequeira observed 
torn bedding on the sofa, and Cannie's bathrobe stuffed between 
the mattress and the sofa bed. They still do not report seeing the 
blanket or finding the body in the backyard. 

8. Note: CSI Bentley found the victim's robe on the floor near the 
doorway to the kitchen area where he understands Linda Bullock 
dropped it. He takes time in his report to explain that persons 
entering the residence would likely have stepped on the robe. This 
issue is revisited in the investigative suggestions section of this 
report. 

9. 8/25/79, after 0300hrs - Linda Bullock reportedly contacted her 
landlady, Rose Azevedo, at 2628 Dover (the house in front of hers). 
In the past, Azevedo has taken Cannie into her home when her 
mother has been out late. There is some hostility between them. 
On this occasion, Azevedo reportedly refused to let Linda Bullock 
into her home to search for Cannie, or to use the phone to call 
authorities. Linda Bullock does not have a phone. 

10. 8/25/79, prior to 0330hrs - Cannie Bullock is reported missing to 
San Pablo Police Department by Debra Fisher, who uses Linda 
Bullock's name. Debra Fisher reportedly got Azevedo to agree to 
let her use the phone. At this point, no one has reported seeing the 
blanket or finding the body in the backyard. 

11. 8/25/79, prior to 0330hrs - Lt. Burke and Officer Vaughan searched 
the interior and exterior of Bullock's residence at 2628 Vz Dover, 
finding Cannie's body in the backyard. 

12. 8/25/79, approx. 0451hrs - Police inform Linda Bullock that her 
daughter Cannie is dead. She subsequently becomes hysterical, sits 
on the floor, starts crying, and then passes out. Police are unable to 
get any further information from her at this point. 

13. 8/27/79, approx. 1400hrs - During a police initiated interview at her 
home in Pinole, Debra Fisher presents Det. Bennet with a Sear's 
sewing machine catalog and a small charm resembling the zodiac 
sign of Sagittarius (the Archer). Fisher explained that she and Linda 
Bullock had found these items on the coffee table of Bullock's living 
room. She explained that they did not know where they came from, 
and that neither owned a sewing machine. 
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Victimology 

Victimology is the study of available victim information for the 
purposes of assessing their risk of becoming the victim of a particular 
type of crime. There are two kinds of victim risk to assess : lifestyle 
risk and incident risk. Lifestyle risk is a term that refers to the overall 
risk present by virtue of an individual's personality, and their personal, 
professional, and social environments. Incident risk is a more specific 
term that refers to the risk present at the moment an offender initially 
acquires a victim, by virtue of the victim's state of mind, and the 
hazards of the immediate environment (Burgess & Hazelwood, 1995; 
Turvey, 2002). 

Each type of victim risk may be generally characterized in one of 
three ways: low, medium, or high. The term low-risk victim refers 
to an individual whose personal, professional, and social lives do not 
normally expose them to a possibility of suffering harm or loss. The 
term medium-risk victim refers to an individual whose personal, 
professional, and social lives can expose them to a possibility of 
suffering harm or loss. The term high-risk victim refers to an individual 
whose personal, professional, and social lives continuously expose 
them to the danger of suffering harm or loss (Burgess & Hazelwood, 
1995; Turvey 2002). 

In this case, we have a victim (Cannie Bullock) with a high lifestyle 
risk, and a high incident risk. Cannie Bullock would be classified as 
having a high lifestyle risk because of at least the following lifestyle 
influences : 

1. Cannie Bullock was an 8-year-old child that spent much of her time 
without monitoring or parental supervision. 

2. Cannie Bullock and her mother lived in a home in a secluded area 
behind their landlady's house where it is extremely difficult to 
observe activity from the street. 

3. Cannie Bullock's only true caregiver (her mother, Linda Bullock) 
abused both alcohol and methamphetamine prior to and up until the 
time of her death. 

4. Cannie Bullock was left without care or supervision until the early 
hours of the morning on a regular basis. 

5. Cannie Bullock's mother was known to have an angry temper. 

6. Cannie Bullock's mother was known to frequently have different 
male visitors in their home to have sex and consume drugs. 

7. Cannie Bullock's mother had just recently ended a long-term 
relationship with a male in a biker gang. 




CHAPTER 6 Forensic Victimology 



Note: It is unknown whether or not Cannie Bullock suffered from 
chronic physical or sexual abuse prior to her death. These issues were 
not addressed sufficiently at autopsy. It is strongly recommended that 
an investigation be conducted into whether or not Child Protective 
Services, or some similar child welfare organization, had a file on 
Cannie Bullock, or this home. In cases such as this, it is common for 
investigators to fail with respect to investigating or establishing these 
circumstances, for fear of alienating a parent as a witness. 

Cannie Bullock would be classified as having a high incident risk 
because of at least the following circumstances present on the evening 
of her death: 

1. Cannie Bullock's home is a nexus for high-risk activity (drug abuse, 
alcohol abuse, partying, sexual activity with an increasing number 
of different men, etc....). Simply being at that specific location 
increased her risk of harm. 

2. Cannie Bullock had been left at home alone. 

3. Cannie Bullock was an 8-year-old child; she would be less able to 
physically defend herself from any form of danger that presented 
itself that evening. 

4. Cannie Bullock had been left at home after 11pm on a Friday night. 
Because of the time of day, the darkness, and the fact that it was 
the beginning of the weekend in conjunction with the activities 
regularly associated with the home, Cannie was essentially left 
alone to confront anyone who came looking for any of the above 
mentioned high risk activities. 

5. Cannie Bullock's mother had gone to the bar that night to drink, 
leaving Cannie at home alone. 

6. Cannie Bullock's mother had gotten into a fight that night before 
coming home. 

It should be noted that the police specifically asked Linda Bullock 
whether she had prostituted herself or her daughter Cannie for drugs or 
money. This means they had specific reasons to suspect that this activity 
was going on, as these are not questions to be asked lightly. Indications 
of both exist in the material provided to this examiner, though there is 
no definitive evidence. If either circumstance were the case, the very 
highest level of lifestyle and incident risks would be in play. 

Given the lifestyle and incident risk in this case, this examiner 
concludes that the number of potential suspects for the homicide in 
this case is quite high. At the same time, this victimology also strongly 
suggests that Cannie Bullock would not have opened the door for a 
complete stranger. 



Summary 




Victimology refers to the scientific study of victimization, including the relation- 
ships between victims and offenders, investigators, courts, corrections, media, 
and social movements (Karmen, 2004). Forensic victimology is the idiographic and 
nomothetic study of violent crime victims for the purposes of addressing investi- 
gative and forensic issues (Petherick and Turvey 2008). This type of victimology 
differs from traditional forms of penal victimology, in that it is the objective study 
of victims with a focus on impartially and completely describing all aspects of 
their life and lifestyle in order to gain a better understanding of how they came to 
become victimized and their relationship to the offender and the crime scene. 

The goal of the forensic victimologist is not one of advocacy or rehabilitation; 
it is accurately, critically and objectively describing the victim to better under- 
stand victims, crime, and criminals to assist the court. Forensic victimology 
seeks to study victims as they are in a critical and scientific manner, disregard- 
ing stereotypical views to better understand the dynamics of the criminal act as 
well as the victims themselves. 

In terms of what is necessary to compile a victimology, the answer is depen- 
dent on the case as well as the victim. No one checklist will encompass every- 
thing that should be examined about a victim. Nothing should be treated as 
trivial. This information can then be used for a number of purposes, including 
supporting or refuting allegations of victimization, establishing a suspect pool, 
and so on. 

Importantly, victimologists need to make note of any factors which influence 
the victim's lifestyle and situational exposure. Determining these levels of 
exposure will assist with the development of the offender's modus operandi 
and signature, assist with linkage of unsolved cases, narrow suspect pools, and 
assist with contextualizing the case. 

When it comes to a trial setting, victimologists may help the court determine 
that a crime has occurred; help the court determine that elements of the case 
meet the definition of the charges brought against the accused; reconstruct and 
contextualize what occurred; and demonstrate who the victim is/was, why he or 
she was targeted, how he or she was acquired, and most importantly by whom. 

Review Questions 

1. Describe the differences between forensic victimology and more traditional types 
of victimology. 

2. Why is it necessary to determine the relationships between the primary 
components of a crime to solve it? What are these primary components? 

3. Why is it necessary for forensic victimologists to understand the difference between 
investigatively useful speculation and court-worthy opinions? 

4. T/F Forensic victimology assists with demonstrating the actual limits of victim 
evidence. 
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5. T/F Forensic victimology is a theoretical discipline. 

6. Name and describe four ways forensic victimologists assist with investigations and 
court proceedings. 

7. Name and describe five general victimological inquiries which are often made. 

8. Describe the difference between victim lifestyle exposure and situational exposure. 
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CHAPTER 7 



Premises Liability 



Wayne Petherick and Brent E. Turvey 

Lawsuits are a vital complement to the criminal justice system 
because civil litigation offers more options for redress, lower standards 
of proof, and greater opportunities for survivors to steer their litigation. 
Even the U.S. Department of Justice — hardly a shill for the plaintiffs' 
bar — distributes a publication that "encourages victim consideration of 
civil remedies." 

— Tom Lininger, Associate Professor of Law, University of Oregon 

(2008, p. 1560) 



KEY TERMS 



Balancing Test: A legal test which provides that property owners need to 

scale their security efforts to meet known threats based on the potential 

for harm, and within reason. 
Deterrent: " [Ajnything which impedes or has a tendency to prevent" 

(Black, 1990, p. 450). 
Expressive Offender: An offender who is defined by heightened emotional 

state; his or her motive is personal, being associated with jealousy, 

anger, power, or even sexual desire. 
Foreseeability: " [T]he ability to see or know in advance; e.g. the 

reasonable anticipation that harm or injury is a likely result from certain 

acts or omissions" (Black, 1990, p. 649). 
Imminent Harm Test: (a.k.a. specific harm test) A test which "requires 

the plaintiff to show that a landlord was aware that a specific individual 

was acting in such a manner as to pose a clear threat to the safety of an 

identifiable target" (Kennedy, 2006, p. 124). 
Instrumental Offender: An offender who is defined by the desire to 

achieve a specific end, usually financial or materially oriented. Such 

offenders are deliberate, planful, and engage in acts of precaution to limit 

their exposure to being apprehended and identified. 
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Premises Liability: The civil responsibility incurred by property owners 

who fail to provide reasonable and adequate security to their lessees, 

customers, and other invited patrons or guests while on their property, to 

include the structures within. 
Prior Similar Acts Test: A test which is based on the premise that the past 

is in fact the best indication of the future. 
Reasonableness: In legal terms, a reference to what a rationally thinking 

layperson would think or do under a particular set of circumstances. 

Highly subjective. 
Totality of the Circumstances Test: The determination of foreseeability 

by virtue of examining the social and environmental factors related to a 

particular type of crime. 

As should be clear by now, the role of forensic criminologists is not confined 
to assistance with criminal trials, despite their crime-oriented expertise. This is 
a result of ever increasing civil litigation initiated by victim-plaintiffs related to 
liability for the harm caused during criminal acts (Voigt and Thornton, 1996). 
Kennedy (2006, p. 122) provides a useful explanation: 

Generally speaking, negligent security constitutes a tort at English 
common law. A tort is a civil wrong for which the plaintiff hopes 
to receive compensation. In order to prove his or her case, the 
plaintiff must establish by a preponderance of the evidence that the 
defendant (1) owed the plaintiff a duty to act in a certain way, that (2) 
the defendant breached his or her duty by failing to act as the duty 
required, and that this (3) caused some (4) harm to the plaintiff. 

Negligence lawsuits are not necessarily a function of victim litigiousness and 
greed, as explained in Lininger (2008), because the criminal justice system 
serves only to punish the criminal and not to make the victim whole. Though 
he was referencing sex crimes in specific, we will learn that Lininger's comments 
may be generalized to just about any type of violent crime (pp. 1559-1560): 

The last few years have seen a tremendous increase in lawsuits 
alleging rape or sexual assault. Not only has the number of plaintiffs 
grown, but claimants are recovering larger awards. In particular, 2007 
was a record year for such suits. According to one scholar, the recent 
success of civil claims for sexual abuse proves the symbiosis of tort law 
and criminal law. 

There are many reasons for this burgeoning civil litigation. Broader 
insurance coverage, better organization among the plaintiffs' bar, 
innovative theories of third-party liability, feminist support for civil 
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remedies, the success of civil claimants in high-profile cases — all have 
played a role in expanding civil litigation by survivors of rape. 

One important change in the last decade is the government's 
endorsement of civil litigation as a remedy for rape victims. At both 
the federal and local level, agencies are urging survivors of rape 
to consider civil recourse. These agencies recognize that criminal 
prosecutions cannot make victims whole. 

When civil litigation involves a violent crime, forensic criminologists are among 
the more common and useful examiners to employ. Civil attorneys, often out- 
side their usual realm in these cases, need an able guide to the investigative 
and forensic practices and opinions they will encounter, as well as indepen- 
dent analyses to find any weaknesses in the opposition's theories. For foren- 
sic criminologists, the various types of assessments performed are the same or 
similar to those utilized in investigative and criminal proceedings; however, 
there will be different questions to answer and radically different admissibility 
issues (see Chapter 4). 

This chapter is aimed at educating forensic criminologists regarding the nature 
and scope of premises liability, the criminological issues that need to be assessed, 
and specific analytical recommendations that will assist in the task. Their knowl- 
edge of and proficiency with these issues and assessments will separate them 
from security experts without a scholarly background, as well as those who sim- 
ply testify for a paycheck (Kennedy, 2006). While this chapter will set forensic 
criminologists on the right path, it will not make them experts in premises liabil- 
ity issues or assessments on its own. Case examples will be provided as needed. 

PREMISES LIABILITY AND EXPERT TESTIMONY 

Premises liability is the civil responsibility incurred by property owners who fail 
to provide reasonable and adequate security to their lessees, customers, and 
other invited patrons or guests while on their property, to include the struc- 
tures within. This includes harm caused by third parties engaged in the com- 
mission of criminal acts. As explained in Voigt and Thornton (1996, p. 167): 

When a property owner fails to provide a reasonably safe environment 
to patrons and, as a result, an invited individual suffers a criminal 
victimization such as a rape, armed robbery, or assault by a third party, 
the property owner may be liable under civil jurisdiction for losses the 
patron incurs. Relatives of patrons who are murdered on premises are, 
likewise, subject to civil remedy associated with the loss of a loved one. 
Losses may include costs associated with physical injury, psychological 
trauma leading to inability to enjoy life or earn a living, and future 
income foregone as a result of victimization. 
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Kennedy (2006, p. 120) offers further elucidation of those crimes and 
circumstances that commonly result in premises-liability-related negligence 
suits: 

. . . [Landowners and landlords of all stripes may be legally liable 
should a passenger, customer, client, tenant, guest, or other category 
of visitor to the premises be assaulted while on property under their 
control. For example, merchants may be sued by a customer attacked 
in a store's restroom or car park. A hotel guest sexually assaulted in 
her room by a nighttime intruder may have a cause of action against 
hotel management. Students at a university, visitors to a corporate 
headquarters, and passengers of common carriers are increasingly 
looking to the courts to order compensation from the owners and 
managers of the property whereupon their injures were sustained 
(Michael and Ellis, 2003). The actual perpetrators of these acts are 
unlikely targets of such lawsuits since their identities often remain 
unknown or they themselves are simply uncollectible. This leaves, of 
course, the third-party corporate entity which is often looked upon as a 
'deep pockets' defendant. 

Not only might a commercial enterprise be sued for a criminal act 
occurring on its property, a lawsuit might arise out of the actions of its 
own employees. Should a salesperson assault a customer, or a contract 
security officer wrongfully detain a suspected shoplifter, liability may 
attach. In addition to crimes by employees, modern organizations 
must be concerned about crimes against employees. Traditionally, 
business entities had been relatively immune from lawsuits instituted 
against them by their own employees for injuries sustained while 
at work because in many jurisdictions workers' compensation was 
their exclusive remedy. Even this barrier, however, is beginning to 
erode as more and more courts are carving out exceptions to workers' 
compensation laws and allowing increasing numbers of employees 
or their heirs to successfully sue employers for crime-related injuries 
sustained while on the job (Sakis and Kennedy, 2002). 

Premises liability and security experts of all backgrounds have been thrown 
into the civil realm to provide assessments in these cases. Few have the edu- 
cation, training, or experience to do so at the same level as criminologists 
(Voigt and Thornton, 1996), though many incorrectly believe otherwise. 
Rather than being a matter of second-guessing, 20/20 hindsight, or Monday 
morning quarterbacking, as is often suggested (and even practiced by some), 
the criminological assessment of premises liability cases must be rooted in 
deliberately constructed analysis of objective case features by qualified foren- 
sic examiners. 
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Consider the following examples, both for and against the admission of 
experts in what is essentially forensic criminology, provided by Britt (2001, 
pp. 34-36): 

In Lincoln Property Co. v. DeShazo, the plaintiff was attacked in a 
shopping center parking lot that was leased by several commercial 
tenants. The owner of the shopping center had one security guard on 
duty the night of the attack. One shopping center tenant was a bar that 
occasionally hosted events known as "college nights." The plaintiff 
attended one of these events and was attacked in the parking area near 
the bar's entrance. 

The plaintiff sued the company that owned the shopping center, 
claiming it knew that customers of the bar were often assaulted in 
its parking lot during college nights. A jury awarded the plaintiff 
compensatory and punitive damages. The owner appealed, arguing, 
among other things, that the trial court should have excluded the 
plaintiff's expert testimony about the standard of care, proximate 
cause, and gross negligence. 

The expert had 10 years of experience as a police officer and had 
"moonlighted" as a security officer for a department store and a 
hospital. He had been the head of security for a mall. He was later the 
agent in charge of the federal Drug Enforcement Administration office 
in Lubbock, Texas, where his duties included analyzing commercial 
properties to assess the risks associated with enforcing federal laws 
against drug-related crimes that might occur on those premises. 

The expert testified that a reasonably prudent property owner would 
have employed at least five or six security officers to control the 
college-night crowd and that the plaintiff's injuries would not have 
occurred if the shopping center had provided the extra guards. The 
shopping center owner argued that the expert's security experience 
was too remote and superficial. The appellate court held that the 
shopping center's objection "addresse[d] the credibility or weight of 
[the expert's] testimony, not its admissibility." 

Although an expert with experience in security is preferable, and 
the best expert is someone who actually does security work (not a 
professional expert witness), a witness does not necessarily have to 
possess this experience to be gualified as a security expert. Under 
Kumho, this person's conclusions must be based on the same standards 
he or she uses in everyday work in the field. 

In Warmack & Co. v. Beltz, a plaintiff who was attacked by a robber 
while shopping sued the mall for negligence. Defense counsel 
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challenged the qualifications of a witness who testified at trial that 
additional security was needed and that it would have reduced the 
likelihood of the injury. 

The witness had a college degree and 30 years of experience with 
the police department, the last 10 of which he spent as a lieutenant of 
detectives in the special thefts unit. The witness testified that during 
his tenure as a detective, he was in charge of several groups that 
helped shopping malls with their security arrangements during the 
Christmas season. He had also set up the security arrangements for 
a major manufacturer in the area. He testified that because of his 
experience, he was qualified to assess the security arrangements at 
shopping malls. 

Defense counsel argued that the witness was not qualified as an 
expert under Daubert because, although he had experience in law 
enforcement, he did not have particular expertise in shopping mall 
security. 

The trial court allowed his testimony, and the court of appeals affirmed, 
holding: Based on the testimony of Bradley's background and his 
experience in security matters (both generally and specifically relating 
to shopping malls), his experience and understanding of the working of 
the criminal mind, and his background in law enforcement, the court's 
decision to admit him as an expert witness was within its discretionary 
authority. 

As Warmack shows, some courts will consider a witness's general 
experience and understanding of the "working of the criminal mind" 
when determining whether he or she is qualified to serve as a security 
expert. 

However, in 1998's Shah v. Pan American World Services, the appellate 
court upheld a district court's refusal to allow expert testimony in a 
case brought by passengers and representatives of those injured or 
killed by hijackers on board an aircraft in Pakistan. The trial court 
refused to allow the expert to testify because he "had never been 
a security officer with an American commercial airport or American 
airline, had never performed a threat assessment of an airport, 
had performed no recent consulting work, and had received no training 
with respect to airport or airline security. " 

Although the court did not discuss the witness's education or training, it 
appears to have focused on his lack of experience in disqualifying him. 

In Kerlec v. E-Z Serve Convenience Stores, Inc., a district court 
considered the defendant's motion to exclude testimony of the 
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plaintiff's security expert. The plaintiff was robbed and shot by two 
assailants outside an E-Z Serve. The plaintiff retained a forensic 
criminologist who specialized in crime analysis, crime prevention, and 
security assessment to evaluate the adequacy of security at the store 
and its relation to the attack on the plaintiff. 

E-Z Serve argued that the expert's opinions were unreliable speculation 
and not relevant because they were matters of common knowledge. 

In a straightforward Daubert analysis, the district court held that 
the witness's opinions were reliable because he had a doctorate in 
sociology with a specialty in criminology, had extensive experience in 
security analysis and consulting, was widely published in the area of 
crime prevention, and provided an analysis of the location that included 
references to crime prevention guidelines. 

The court also concluded that his opinions were relevant, finding that 
they were not within the common knowledge of the average person. 
The court recognized that the witness's report analyzed various 
conditions at the store in light of security guidelines, risk factors, and 
crime prevention recommendations. 

Relying more on the witness's experience than on the substance of his 
testimony, the court concluded that his "knowledge of social science, 
his reliance on industry standards, and his experience in security 
assessment is outside of the common knowledge of laypersons and. . . 
his testimony will assist the jury to determine facts in issue. " 

As these cases demonstrate, there is no universal or set standard for showing 
expertise in premises liability issues. Every court has its own sense of who is 
and is not qualified as an expert on related matters, and such standards are 
often case specific. However, the general tendency favors those with advanced 
education in criminology, along with assessment experience and publications 
related to the type of crime at hand; or extensive law enforcement experience 
with the crimes and circumstance involved. 

THE DUTY TO PROTECT 

In a negligence case, the court will rule on whether the defendant owes the 
alleged victim a duty of care — from a legal standpoint. This determination will 
likely happen without the input of forensic criminologists, so that by the time 
they are involved, the issue may already be resolved. This is one of the many 
legal determinations that forensic criminologists will need to accept as being 
within the explicit purview of the court. 

Kennedy (2006, p. 122) describes the two cases in the United States which 
are regarded as the "forerunners of third-party litigation against landlords, 
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businesses, and corporate entities" : Kline v. 1500 Massachusetts Avenue Apartment 
Corporation and Garzilli v. Howard Johnson's Motor Lodges, Inc.: 

In the 1970 case of Kline v. 1500 Massachusetts Avenue Apartment 
Corporation, a tenant sued her landlord for allowing the apartment 
building's security to deteriorate after she had moved in. Ms Kline was 
subsequently assaulted and robbed. Ultimately, the appeals court ruled 
the landlord had a duty to take steps to protect Ms. Kline since only the 
landlord had sufficient control of the premises to do so. The court ruled 
the landlord-tenant contract required the landlord to provide those 
protective measures which are within his reasonable capacity. It also 
noted that the relationship of the modern apartment house dweller to 
a landlord is akin to that of innkeeper and guest, and, therefore, a duty 
similar to that imposed on innkeepers would apply (Carrington and 
Rapp, 1991). 

The Garzilli case, also known as the 'Connie Francis' case, has given 
great impetus to victims' rights litigation. In Garzilli v. Howard 
Johnson's Motor Lodges, Inc., the internationally known recording 
artist was assaulted in 1974 while in her motel suite. The unit's sliding 
glass doors gave the appearance of being locked, but the faulty latches 
were easily defeated by an intruder. The property manager had known 
the locks were defective but had not yet provided for secondary-locking 
devices. The notoriety of the Connie Francis case came because of 
her star status and because the jury initially awarded her over two 
million dollars in compensatory damages (Carrington and Rapp, 1991). 
Thereafter, crime victims were more inclined to pursue redress through 
the civil courts and soon found their pleas resonating with plaintiffs' 
attorneys, juries, and the judiciary as well. 

Both cases involve clearly defined circumstances where there is a special rela- 
tionship binding the plaintiff (the victim) to the defendant (the property 
owner). 

Generally speaking, there is no duty of care owed any victim "unless there is 
a special relationship between the two parties such as that of merchant- 
invitee, landlord-tenant, innkeeper-guest, public carrier-passenger or the like" 
(Kennedy, 2006, p. 122). As explained in Driscoll (2006, p. 883), those who 
are invited onto a property (a.k.a. invitees), or have some other right to be 
there, are ostensibly under the supervision and guardianship of those holding 
ownership: 

The owner owes the highest duty of care to the invitee. There is some 
disagreement in the literature about what exactly defines an invitee: 
some argue that if the land has been held open to the public in such 
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a way as to imply an invitation, then anyone entering becomes an 
invitee; whereas others argue that the concept of an invitee only 
encompasses business relationships. This ambiguity is reflected in the 
Restatement (Second) of Torts which defines an invitee as not only one 
who enters the land "for a purpose for which the land is held open to 
the public," but also as a "business visitor" who comes upon the land 
for a purpose connected in some way with "business dealings with the 
possessor of the land. " Since the invitee has been invited onto the land 
by the landowner, whether implicitly or explicitly, the landowner has a 
duty of "reasonable care for his safety." Thus, he must not only warn 
the invitee of conditions which may exist and cause harm, but also 
protect him against those dangers of which the invitee "knows or has 
reason to know, where it may reasonably be expected that he will fail 
to protect himself notwithstanding his knowledge." 

Conversely, trespassers enter a property with no rights and no special relation- 
ship, accepting the risk of whatever they encounter. There are exceptions to 
this, including "situations in which the landowner knows or has reason to 
know that members of the public constantly trespass, knows or has reason 
to know of a specific trespasser on the land, or with trespassers who are chil- 
dren" (Driscoll, p. 885). Barring these exceptions, owners need only refrain 
from intentional and unprovoked acts against trespassers to avoid this kind of 
premises liability. Despite what is often seen in films and on television, prop- 
erty owners may not set traps for, or deliberately shoot at, those who are simply 
trespassing on their land or in their structures. 

Once a duty of care is established by virtue of a special relationship, the ques- 
tion will arise as to what precisely that duty is, and whether the defendant 
breached it. This is where the forensic criminologist comes in. As explained in 
Kennedy (2006, p. 129): 

...[L]itigants will often introduce evidence purporting to establish 
certain standards of care against which a defendant's conduct is to be 
compared. Theoretically, a jury's job would be much easier if it could 
simply assess a defendant's behavior and then compare it to a known, 
descriptive standard specifying what the behavior should have been. 
The problem, of course, is identifying just what the standard of care 
is for a given set of circumstances. Not only will knowledgeable 
people disagree as to the nature of the appropriate standard, debates 
over the meaning of related concepts such as 'guidelines' or 'best 
practices' are likely to ensue. In order for the forensic security 
specialist to navigate in the legal arena, it is important for him or her 
to understand the sources of various standards of care pertaining to 
security. 
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1 Latin phrase meaning "he 
himself said it." This refers 
generally to statements that are 
asserted solely on the basis of 
faith in an expert or authority, 
without proofs or critiques. 



As this suggests, standards of care vary from cases to case, depending on the 
region, community, and professionals involved. The standards of care at a hos- 
pital, for example, are radically different from the standards of care that govern 
hotels or even schools. 

Kennedy (2008, p. 5) suggests that best practice, or the community standard of 
care, may be determined by referencing the following sources: 

1. Statutes and ordinances 

2. National consensus standards 

3. Community practices 

4. Organizational policies and procedures 

5. Learned treatises, association literature, and expert opinions 

6. Reasonableness 

Reasonableness is the most subjective of these, referring to what a reasonable 
person would do. However, this is intended to be distinct from personal stan- 
dards of care offered ipse dixit. 1 This is warned against as being essentially 
self-interested and contrary to those adopted by a community or a group of 
professionals. The absence of a consensus regarding practice standards in a par- 
ticular professional community or discipline may therefore be used to argue 
negligence — because those involved may not have pulled it together enough to 
bother defining best professional practice. In such cases, those with a duty of 
care may be acting without an informed and appraisable professional compass 
despite the need for one. 



FORESEEABILITY 

Foreseeability refers to "the ability to see or know in advance; e.g. the reason- 
able anticipation that harm or injury is a likely result from certain acts or omis- 
sions" (Black, 1990, p. 649). As explained in Huber (1988, p. 58): "Foreseeing 
the future depends largely on remembering the past. This means that an acci- 
dent involving bizarre behavior becomes foreseeable as soon as it has hap- 
pened." Easily confused with concrete prediction, assessing foreseeability is 
actually about determining whether the occurrence of a particular crime was 
more likely than not. This is done by examining the current case and its cir- 
cumstances in light of the past. 

To determine the foreseeability of a particular crime and subsequent harm 
within the facts of a given case, Voigt and Thornton (1996, p. 171) suggest the 
employment of an overall "crime foreseeability model." This mandates an in- 
depth analysis of prior similar and other interpersonal crimes; incident reports 
and supplemental crime data related to the offense; other types of crime at 
the location (e.g., property crimes, burglaries); the level of physical security at 
the location, including the security plan and philosophy (if any); relevant and 
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applicable industry standards as set forth by related professional organizations; 
the social, economic, and demographic characteristics of the area surrounding 
the location; the nature and profile of the offender; and the nature and profile 
of the victim. The presence of synergistic factors from this evidence and mate- 
rial can be used to effectively argue the likelihood of a particular crime and the 
harm it caused, so long as the forensic criminologist is familiar with the data 
and published research related to each. 

Kennedy (2006, p. 123), on the other hand, provides that "foreseeability should 
be assessed on a continuum from not foreseeable to highly foreseeable," 
explaining that there are at least four tests being used in different legal jurisdic- 
tions: the imminent or specific harm test, the prior similar acts test, the totality 
of the circumstances test, and the balancing test. These should, in some fashion, 
incorporate the analyses didactically suggested in Voigt and Thornton (1996). 

The imminent harm test, a.k.a. the specific harm test, "requires the plaintiff to 
show that a landlord was aware that a specific individual was acting in such a 
manner as to pose a clear threat to the safety of an identifiable target. Given the 
large size of much commercial property open for business to the public, it is 
unlikely that landlords or their agents will be physically present at many emer- 
gent situations, thus effectively absolving them of liability" (Kennedy, p. 124). 

The prior similar acts test is based on the premise that the past is in fact the best 
indication of the future. As explained in Kennedy (2006, p. 124): "It is almost 
axiomatic in forensic criminology and psychology that the best predictor of 
future behavior is past behavior." Contrary to the adage that lightning doesn't 
strike twice in the same place, it is an empirical reality that once a particular 
crime has occurred at a given location, its reoccurrence becomes more likely as 
"hot spots" develop. Moreover, the same is true of offenders; once they have 
committed a particular type of crime, the likelihood that they will commit it 
again goes up (p. 124): 

Empirical research involving the course of crime at 'hot spots' has 
shown, for example, that in one major city, each location had initially 
only an 8 percent chance of suffering a predatory offense. Once such 
an offense occurred, however, the chance of a second increased to 
26 percent. After a third offense, the risk of a fourth within the year 
exceeded 50 percent (Sherman, Gartin, and Buerger, 1989). Should 
a burglary take place at a residential location, the likelihood it will 
be reburglarized may increase up to fourfold (Weisel, 2002). Similar 
patterns may be applied to individuals. Criminal recidivism rates often 
reach 60 to 70 percent (Austin and Irwin, 2001). The more crimes an 
individual has committed in the past, the more crimes he is likely to 
commit in the future. This is particularly true of early-onset delinquents 
and psychopaths (Lykken, 1995; Piquero and Mazerolle, 2001). Given 
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the importance of past history in attempting to forecast future events, 
the forensic security expert should immediately acquaint himself 
with the history of a property either to be protected or which has 
already become the subject of litigation. Jurisdictions will vary as to 
whether prior crime must be substantially similar to the litigated crime 
or whether, for example, as in Georgia, crimes against property may 
also make crimes against persons foreseeable (Gorby, 1998). 

This makes clear the need for not only educating oneself regarding the recidi- 
vism literature related to offenses in particular regions as they bear on specific 
types of crime, but also the need for staying current as crime trends evolve. 
What may have been true for one type of crime in a particular region five years 
ago may not hold true today. 

The totality of the circumstances test refers to the determination of foreseeabil- 
ity by virtue of examining the social and environmental factors related to a 
particular type of crime (Kennedy, 2006). Certain demographic characteristics 
are associated with increased crime in urban areas, such as proximity to crimi- 
nal activities, criminal populations, the poverty level and population mobility. 
Additionally, certain locations are known to attract or generate criminal activ- 
ity. These are explained in Kennedy (2006, p. 127): 

Further related to land use, an interesting distinction can be made 
between properties described as crime 'attractors' and those described 
as crime 'generators' (Brantingham and Brantingham, 1995). The 
former tend to experience more crime than other locations simply 
because there are more potential victims from which criminals may 
choose although the level of risk per individual may not be heightened. 
Crime generators, on the other hand, foretell more crime because of 
the illicit nature of activities on the premises, such as illegal gambling, 
prostitution, and drug trafficking. Since the association between drug 
use, drug trafficking, and crime is so well established (Goldstein, 1985), 
security managers must take action to both prevent and aggressively 
respond to any such activities occurring on the properties for which 
they are responsible. 

Forensic criminologists are charged with the analysis of as much contextual 
information as is available when using this particular test because less informa- 
tion about social and demographic characteristics is not better. 

The balancing test is a compromise used in legal jurisdictions where the prior 
similar incidents test is seen to overly favor the landowner, and the totality of 
circumstances test is seen to overly favor the victim. It provides that property 
owners need to scale their security efforts to meet known threats based on the 
potential for harm, and within reason. That is to say, they need not engage 
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in the extravagant security efforts. Moreover, as "the gravity of the possible 
harm increases, the likelihood of its occurrence needs to be correspondingly 
less in order to trigger the implementation of appropriate security measures" 
(Kennedy, 2006, p. 127). A specific recommendation regarding the prongs 
of this test to be employed by forensic criminologists is provided in Kennedy 
(p. 127): 

The three prongs of this test are: (1) the level of crime foreseeability, 
(2) the likelihood a given combination of security measures will prevent 
future harm, and (3) the burden of taking such precautions. 

As a consequence of jurisdictional inconsistency regarding legal standards of 
proof on the issue of foreseeability, forensic criminologists must take care to 
learn those in use by the presiding court when accepting a premises liability 
case. This will dictate the nature, scope, and admissibility of their expert opin- 
ions. However, they should still fall back on the recommended "crime foresee- 
ability model" as a basis for any findings because criminological assessments 
are to be conducted outside the influence of the court. Recall that the court 
may rule on what is admissible, but they may not dictate the limits of good sci- 
ence or best criminological practice. 

As pointed out by Kennedy (2006), unless the foreseeability of harm can first 
be established, there is no duty to protect. If a forensic criminologist deter- 
mines that a crime was not foreseeable, then this may be used by defense to 
argue that no duty existed in the case at hand. Consequently, while the court 
may determine that a defendant has a clear duty of care, the issue of foresee- 
ability can be used to remove it. This makes the findings of the forensic crimi- 
nologist on this particular issue highly relevant to such proceedings. 



OFFENSE AND OFFENDER DETERRABILITY 

Once the issue of foreseeability has been assessed, forensic criminologists may 
examine the same evidence to determine whether the offense would have been 
preventable and the offender deterrable. 

In this context, a deterrent is "anything which impedes or has a tendency to pre- 
vent" (Black, 1990, p. 450). This refers to specific security measures that may 
be taken by property owners to impede different types of crime. Some work, 
and some don't. As explained in Kennedy (2006, p. 134): 

...[Lighting is not the automatic crime deterrent it is thought to be 
by so many laymen (Farrington and Welsh, 2002; Marchant, 2004) nor 
does CCTV function universally to deter crimes against the person (Gill 
and Loveday, 2003; Painter and Tilley, 1999; Welsh and Farrington, 
2003; Welsh and Farrington, 2004). Just as random police patrol is 
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losing ground to directed patrol, security managers may need to rethink 
standard security officer deployment practices based on the best 
empirical evidence available (e.g. Sherman, Gottfredson, MacKenzie, 
Eck, Reuter and Bushway, 1997). 

The forensic implications of these critical evaluations are obvious : 
improved lighting may not have prevented an attack in a parking lot 
so there may be no obvious causal relationship between a defendant's 
lighting levels and the crime. If CCTV does not prevent violent crimes 
in convenience stores, how can failure to install CCTV at a given 
location be the cause of a clerk's attack? On the other hand, lighting 
and CCTV may manifest preventive benefits in certain circumstances 
involving certain perpetrators. Lighting, for example, seems to 
be the catalyst which provides for the synergy of several security 
measures working together to more effectively harden a target. 
Hence, the liability implications of conventional security measures 
still need to be sorted out on a case-by-case basis. Lighting, CCTV, 
and preventive patrol are mentioned only as examples of popular 
security practices which need to be evaluated for the purposes of each 
particular property. Other security measures should also be realistically 
assessed before implementation so that a false sense of security is not 
generated. 

This is simply to say that every security measure has an appropriate aim and 
context; some are capable of deterring only certain offenders from specific 
offenses, while others may actually encourage them by recording it. And not 
every security measure seeks to deter but rather may only provide for the later 
identification of suspects, as with CCTV cameras, providing they are of suffi- 
cient quality and actually turned on (the authors have worked cases in which 
such cameras are only for show, without connection to a power source or a 
recording device). 

However, Voigt and Thornton (1996, p. 186) argue that certain offenses cannot 
be predicted, and certain offenders cannot be deterred: 

Certain types of particularly heinous or dangerous offenders who 
have severe character disorders or mental illnesses (e.g. antisocial 
personality, conduct disorders, or psychoses) or who otherwise commit 
bizarre, one-of-a-kind types of offenses (e.g. rampage or mass murders) 
present threats to public or private establishments that cannot be 
reasonably predicted or deterred by usual security methods. 

While this may be true in specific cases, the authors would disagree with 
the generalization that all offenders with mental health issues or illnesses 
are necessarily undeterrable, or that all rampages and mass murders are 
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unpredictable. Each case must be assessed on its own merits. For example, 
prior threats of mass murder by an employee or a student make the antici- 
pation of a shooting spree fairly reasonable in the right context; and certain 
mental disorders can make offenders very predictable with respect to their 
propensity for irrationality and level of violence, depending on their indi- 
vidual affliction. So while we agree with the spirit of Voigt and Thornton 
(f 996), that there are some offenders and offenses that cannot be predicted 
or deterred, we also agree that this must be assessed on a case-by-case basis 
and without blanket generalizations. 

Of concern are those offenders with distorted perceptions of reality owing 
to specific types of mental illness or substance abuse. They are unpredict- 
able and often unaffected by traditional security measures for failure to 
perceive them at all, let alone perceive them as a threat to safety identifica- 
tion, and capture. Particularly of interest are those with psychopathic traits. 
Psychopathic offenders are impulsive, unpredictable, and do not experience 
fear as the rest of us do (Hare, 1993). They are therefore more apt to be unde- 
terred by security measures that might cause more deliberate offenders to 
rethink their plans. 

Another useful measure is whether offenders are instrumental or expressive 
in the commission of their crimes. Instrumental offenders are defined by their 
desire to achieve a specific end, usually financial or materially oriented. They 
are deliberate, planful, and engage in acts of precaution to limit their expo- 
sure of being discovered, identified, and apprehended. Expressive offenders are 
defined by their heightened emotional state; their motive is personal, being 
associated with jealousy, anger, power, or even sexual desire. As discussed in 
Kennedy (2006, p. 135): 

As a practical matter, criminologists have generally found the criminal 
who acts instrumentally to be more deterrable (or displaceable) than 
one whose crimes tend to be expressive in nature (cf. Nettler, 1989). 
Thus, a professional criminal who tends to choose a lucrative target 
carefully might be more sensitive to security measures than a morbidly 
jealous man who charges into his girlfriend's place of work and shoots 
her in front of many witnesses because he had recently heard rumors of 
her infidelity. 

The highly variable nature of offense and offender deterrability, again, speaks 
to the need for the forensic criminologist to make a deliberate assessment of 
the facts and circumstances on a case-by-case basis, not blanket generaliza- 
tions about security efforts and offender types. For specific methodology on 
ideographic (case based) offender profiling as an assessment technique, see 
Chapter 5. 
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THE IMPORTANCE OF VICTIMOLOGY 

Equally important to the criminological assessment of the offender in a prem- 
ises liability case are similar assessments that must be conducted of the victim. 
It is accepted in civil litigation that the victim may have engaged in contribu- 
tory negligence with respect to the harm that has befallen him or her. In other 
words, the victim may be partially if not completely, responsible for his or 
her own suffering or loss. In civil actions arising out of criminal acts, this is far 
less likely, but it can be a legitimate defense against all or part of the property 
owner's liability. 

The victim may be in a vulnerable state: whether intoxicated, using a controlled 
substance, or in an agitated mental state (e.g., angry or excited). Or the victim 
may possess personal or lifestyle traits that increase his or her vulnerability, 
such as old age, mental illness, or mental or physical disability. Whatever the 
circumstance, the forensic criminologist must conduct a victimology to deter- 
mine whether and how enduring victim traits and temporary circumstances 
played a role in their victimity. As discussed in Voigt and Thornton (1996), the 
questions to resolve when assessing a victim revolve around establishing his 
or her responsibility for the crime, and the nature of the victim's vulnerability 
to crime (p. 187): 

Using these two variables (responsibility and risk), criminologists 
attempt to explain the dynamic and varied relationship between the 
criminal and the victim. . . . 

Complete innocence is the most commonly accepted category of 
victimization. It includes people who did nothing that conceivably 
could have elicited criminal action. They have no culpability for 
the crime. Unintentional facilitation is unwittingly, carelessly, or 
negligently making it easier for a crime to occur, such as leaving 
car keys in the ignition of a car or leaving a door to an apartment 
unlocked. . . . 

Victim precipitation, on the other hand, occurs when a person willfully 
initiates the encounter with the eventual offender, directly enticing, 
challenging, insulting, provoking, or even initially assaulting the 
person. 

It should be noted that victim responsibility and risk are not either/or proposi- 
tions as this passage might tend to suggest; victim responsibility is not a binary 
state in which one is either completely innocent or completely precipitant. 
Rather, responsibility and risk exist on a continuum that must be assessed on 
a case-by-case basis. Most victims are not going to be completely innocent, 
but that does not necessarily remove or even diminish the liability of property 
owners. The degree to which this holds true will be determined by the trier of 
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fact. It is the place of the forensic criminologist to ensure that, when making 
these determinations, the trier is given the most complete and accurate picture 
of related events. 

For specific methodology related to ideographic (case-based) victimology as 
an assessment technique in forensic work, particularly with respect to incident 
and lifestyle exposure, see Chapter 6. 

ASSESSMENT RECOMMENDATIONS 

Beyond the assessment recommendations already provided, the authors 
strongly encourage forensic criminologists to consider the following addi- 
tional measures: 

1. Before setting to the task of assessing the crime, victim, or offender, 
forensic criminologists should attempt to exclude the possibility of a 
false report with an equivocal forensic analysis of the underlying case 
facts (see Chapter 4). 

2. Forensic criminologists should not be afraid to consider and assess 
the strengths and weaknesses of opposing counsel's theory of liability 
as it relates to criminological issues. This is useful both for reasons of 
objectivity and full disclosure. An attorney-client will be glad to know 
from where the swords may fall, and forensic criminologists may 
identify facts and information that would otherwise be left without 
consideration. 

3. If opposing counsel appoints an expert with an alternate view, 
forensic criminologists should make certain to study that expert's 
notes and reports carefully to determine whether and how findings 
differ and why. 

4. On the same note, forensic criminologists should take care to scrutinize 
any opposing experts by diligently checking out their resumes 

for errors, omissions, exaggerations, and falsifications. Forensic 
criminologists should be certain that all qualifications ring true, and 
that they are actually related to the area of expertise being proffered. 

5. Interviewing the offender is optional because that task is more aligned 
with psychological assessments than criminological ones. Moreover, 
any interview conducted at this stage is not going to be proximate to 
the offense. Reading offender interviews or statements from the police 
file and examining case facts closer in time to events will provide better 
insight in motive and intent. That is, unless there are specific questions 
that may benefit from an answer despite the passage of time. 

Consider the following case example. 




CHAPTER 7 Premises Liability 



CASE EXAMPLE 



Estate of Elizabeth Garcia v. Allsup's Convenience 
Stores, Inc. (2008) 

This case involves the abduction, rape, and murder of 26-year-old Elizabeth 
Ann Garcia, in the early morning hours of January 16, 2002, from her place of 
work at Allsup's Convenience Store located at 5312 N. Lovington Hwy, Hobbs, 
New Mexico. She was working alone when she was abducted, and her body 
was found later that day in a field, with evidence of sexual assault and hav- 
ing suffered 57 stab wounds. The cause of death was provided as "multiple 
stab wounds of head, neck and torso." Paul Lovett was arrested for Elizabeth 
Garcia's murder in 2003, after he was first connected to the murder of another 
woman almost a year later (35-year-old Patty Simon). He has been convicted 
of both homicides. 

The family of Elizabeth Garcia filed a lawsuit against the convenience store 
chain that she had worked for, alleging its negligence contributed to her death. 
The defense hired retired FBI Profiler Gregg O. McCrary as a security expert to 
evaluate the offender behavior, and the offense, in the light of those claims. 

Mr. McCrary testified pretrial that Elizabeth Garcia was preselected as a tar- 
get by Paul Lovett, and therefore undeterrable by any security measures — this 
despite the fact that they did not know each other, had never met, and did not 
have a pre-existing relationship. In his deposition, McCrary also strayed wildly 
into profiling-related areas while claiming that he wasn't, and claimed exper- 
tise that he does not actually possess. 

Mr. McCrary also failed to give his clients damaging impeachment information 
regarding prior cases in which his testimony had been excluded; fabricated a 
degree on his resume (not for the first time); and generally misrepresented 
his education, training, and experience under oath. The plaintiff in this case 
retained the services of one of the authors (Turvey), and these facts were 
brought to light in a subsequent expert declaration. As provided in an excerpt 
from that declaration (Turvey, 2008b): 

8. 1 [Brent E. Turvey] have been asked by Allegra C. Carpenter, an 
attorney for The Estate of Elizabeth Garcia, to examine the deposition 
testimony of Gregg O. McCrary in Estate of Elizabeth Garcia v. Allsup's 
Convenience Stores, Inc. I was asked to evaluate soundness of his 
methodology and findings with respect to the current state of forensic 
practice and literature. 

9. This case involves the abduction, rape, and murder of 26-year-old 
Elizabeth Ann Garcia, in the early morning hours of January 16, 2002, 
from her place of work at Allsup's Convenience Store located at 5312 
N. Lovington Hwy, Hobbs, NM. She was working alone when she 
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was abducted, and her body was found later that day in a field, with 
evidence of sexual assault and having suffered 57 stab wounds. Cause 
of death was provided as "multiple stab wounds of head, neck and 
torso." Paul Lovett was arrested for Garcia's murder in 2003, after he 
was first connected to the murder of another woman almost a year later, 
35-year-old Patty Simon. He has been convicted of both homicides. 

10. In rendering my opinions, I have examined the transcript of 
Mr. McCrary's deposition (Second Judicial District Court, County of 
Santa Fe, State of New Mexico, No. D-0101-CV-2005-00045, December 
12, 2007), and reviewed CV that he provided in this case. I have also 
examined the autopsy report of Elizabeth Garcia by Ross Zumwalt, MD 
(Feb. 12, 2002) and related reports documentation, to include trauma- 
grams, notes, toxicology report, and investigative notes and reports. 

FINDINGS 

11. Mr. McCrary has provided false information on his CV in this case. 
The undated McCrary CV provided to this examiner, which appears 
to have been updated through at least July 2006, provides on page 

1 under EDUCATION "Master of Arts in Psychology, Marymount 
University Arlington, VA 1992." This would suggest that Mr. McCrary 
holds a graduate degree in psychology from Marymount University 
through their school of psychology, received in 1992. This is false 
information. As provided to Ms. Carpenter, this examiner has examined 
this issue with respect to Mr. McCrary on a previous occasion, as a 
consultant to the defense in U.S. v. O.C. Smith (2005). Consistent with a 
previous version of Mr. McCrary's CV obtained by this examiner when 
consulting on the Estate of Sam Sheppard v. Ohio (2000), Mr. McCrary 
actually a holds Master of Arts in Professional Psychological Services 
from Marymount University — obtained through their school of 
education. In U.S. v. O.C. Smith, Mr. McCrary provided a similar false 
CV to the court and was removed as an expert witness from the case 
by the prosecution when this information was disclosed to them. That 
Mr. McCrary has continued to provide this same false information on 
his CV subsequent to the Smith case removes the possibility of it being 
a typo, or similar error. 

12. Mr. McCrary has offered himself as an expert in behavioral science 
without demonstrable behavioral science qualifications (e.g. deposition 
testimony at p. 7 "deterrability occurs in only one place, and that is 

in the mind of a would-be offender"). His undergraduate degrees are 
in music and criminal justice, and his graduate degree is related to 
guidance counseling. One could argue that as an FBI agent he accrued 
knowledge in the behavioral sciences, but there is no evidence of 
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this. His experience and training appears to be that of an analyst or 
investigator preparing investigative findings — not forensic ones — 
without completing formal education in any of the behavioral sciences 
(psychology, sociology, criminology or even anthropology). Moreover, 
his CV provides no peer reviewed research or publications in this 
subject area. On his CV, there are three publications listed. The first 
involves his contributor status to the Crime Classification Manual — as 
one of more than a hundred law enforcement contributors with no 
specific showing of his contribution to the text; the second involves a 
five page paper on stalking (Journal of Interpersonal Violence, Vol. 11, 
No. 4, pp. 487-502, 1996) with five other contributors; and the final 
publication is a co-authored, true crime, trade oriented, memoir style 
book of no professional merit or value. This lack of demonstrable 
expertise in the behavioral sciences may explain why false information 
is provided on the CV. 

13. Mr. McCrary did not prepare written findings in this case. As 
provided in Chisum and Turvey's Crime Reconstruction (2007, pp. 
120-121), the employment of verbal opinions alone is a substandard 
practice: 

Hans Gross referred to the critical role that exact, deliberate, and 
patient efforts at crime reconstruction can play in the investigation 
and resolution of crime. Specifically, he stated that just looking 
at a crime scene is not enough. He argued that there is utility in 
reducing one's opinions regarding the reconstruction to the form of 
a report in order to identify problems in the logic of one's theories 
(Gross, 1924, p. 439): 

So long as one only looks on the scene, it is impossible, 
whatever the care, time, and attention bestowed, to detect all 
the details, and especially note the incongruities: but these 
strike us at once when we set ourselves to describe the picture 
on paper as exactly and clearly as possible... The "defects of the 
situation" are just those contradictions, those improbabilities, 
which occur when one desires to represent the situation as 
something quite different from what it really is, and this with 
the very best intentions and the purest belief that one has 
worked with all of the forethought, craft, and consideration 
imaginable. 

Moreover, the reconstructionist, not the recipient of the 
reconstructionist's opinions (i.e., investigators, attorneys, and 
the court), bears the burden of ensuring that her conclusions are 
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effectively communicated. This means writing them down. This 
means that the reconstructionist must be competent at intelligible 
writing, and her reports must be comprehensive with regard to 
examinations performed, findings, and conclusions. 

Verbal conclusions should be viewed as a form of substandard 
work product. They are susceptible to conversions, alterations, and 
misrepresentations. They may also become lost to time. Written 
conclusions are fixed in time, easy to reproduce, and are less 
susceptible to accidental or intentional conversion, alteration, and 
misrepresentation. An analyst who prefers verbal conclusions as 
opposed to written conclusions reveals his preference for conclusive 
mobility. 

Though speaking of reconstructionists specifically in this section, the 
authors were referring to forensic examiners in general when rendering 
these practice standards from the available literature. 

14. On p. 56 of his deposition, Mr. McCrary testifies regarding 
deterrability: "That is the humbling reality of violent crime, is that, 
like I say, not all crime is evenly distributed by place — type of crime or 
place of occurrence. And we don't really know why that is. There are 
lots of theories about this. Criminologists have a lot of theories. Law 
enforcement has theories. We try different things. Some things seem to 
work better than other things. In the long run, sometimes we find out, 
well, it was just a coincidence that that worked. It really didn't have 
any — you know, it was a correlation rather than a causation, so bottom 
line is, we really don't know why that is. " This position would seem 

to preclude offering opinions about what may or may not deter any 
criminal from committing any given offense. However, Mr. McCrary has 
given the opinion that Mr. Lovett was not deterrable because he went 
to the convenience store for the specific purpose of killing the victim, 
making the crime "target-oriented." 

15. Mr. McCrary has provided no research or authority, other than 
his own unqualified experience, that "target-oriented" offenders are 
any more or less deterrable than other offenders. When asked directly 
he evades the issue and argues experience — of which he has none as 
it relates to convenience store crime. Experience is not meant to be a 
shield. As explained by Dr. John I. Thornton, the dishonest forensic 
examiner exploits the ignorance of their audience by citing experience 
rather than demonstrating knowledge. Taken from Thornton, 

John I. (1997) "The General Assumptions and Rationale of Forensic 
Identification, " In David L. Faigman, David H. Kaye, Michael J. Saks, & 
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Joseph Sanders, (Eds.), Modem Scientific Evidence: The Law And 
Science Of Expert Testimony, Volume 2): 

Experience is neither a liability nor an enemy of the truth; it is a 
valuable commodity, but it should not be used as a mask to deflect 
legitimate scientific scrutiny, the sort of scrutiny that customarily is 
leveled at scientific evidence of all sorts. To do so is professionally 
bankrupt and devoid of scientific legitimacy, and courts would do 
well to disallow testimony of this sort. Experience ought to be used 
to enable the expert to remember the when and the how, why, who, 
and what. Experience should not make the expert less responsible, 
but rather more responsible for justifying an opinion with defensible 
scientific facts. 

Equally important are the words of Dr. Paul L. Kirk from his text Crime 
Investigation (1953, pp. 17-18): 

The question of what constitutes adequate experience for the 
expert witness is a critical one in court procedures, and appears to 
be poorly understood in many quarters. It is quite common for the 
witness to be interrogated as to the number of years during which 
he has worked in a field, and the number of cases he has handled, 
the number of pieces of evidence he has examined, and similar 
quantitative matters. It must be apparent that the amount of his 
experience is not important beside the question of what he has 
learned from it. 

The summoning of experience in this context is a red herring that 
moves attention away from matters of science, objectivity, and sound 
methodology. This is not a legitimate forensic practice. 

16. When pressed, Mr. McCrary concedes his opinion that the offender 
is "target-oriented" is actually based on one of several possible 
scenarios — none of which he has investigated or reliably established. 
As shown in the exchange on p. 158 "A: Well, he certainly could 
have stumbled into her. He could have wanted to kill her and then just 
stumbled into her. That is a possibility. But I think it's more likely that 
he went there with the intention of killing her and did. Q: Even though 
you have no evidence that he knew she was working there? A: That 
never came out. That wasn't an issue in the criminal trial that I could 
see." See also p. 185 "I have no evidence that she knew him. I have 
no evidence that she did not know him. I have no evidence one way 
or the other. " This testimony suggests that Mr. McCrary has assumed 
knowledge of the victim by the offender for the purpose of his analysis. 
This is not a legitimate forensic practice. 
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17. On p. 112 of his deposition, Mr. McCrary testifies that part of his 
opinion regarding the Paul Lovett's individual deterrability is that 
"there is profound pathology here." Presumably, this refers to some 
disease on the part of Mr. Lovett. Mr. McCrary is not a mental health 
professional, nor a behavioral scientist, nor has he interviewed and 
evaluated Mr. Lovett. Furthermore, I could find no evidence that 

Mr. Lovett had been examined in a forensic context, or diagnosed with 
any mental disorders. This inference by Mr. McCrary seems to overstep 
his expertise by a wide margin, as well as not being based on any 
known mental health evidence. 

18. Based on his deposition, Mr. McCrary 's opinions in this case are 
not based on the necessary victimological information required to 
make assessments about victim-offender interactions, and whether 
or not the offense could have been planned (e.g. p. 157-159; McCrary 
concedes not gathering information relating to victim's work habits, 
schedule, and other related information — he did not know which stores 
she worked at, when, who had knowledge of this schedule, or if the 
offender actually knew the victim or her schedule). As explained in 
Mr. McCrary's own text on the subject {Crime Classification Manual, 
Burgess et al, 1992, p. 7) "Victimology is often one of the most 
beneficial investigative tools in classifying and solving violent crime. 

It is also a crucial part of crime analysis. Through it, the investigator 
tries to evaluate why this particular person was targeted for a violent 
crime. " Failure to perform a complete victimology before offering 
an opinion about whether or not the victim was targeted is not a 
legitimate forensic practice. 

19. Mr. McCrary testified that he is an expert in general security, 
and therefore to a degree in convenience store security, despite no 
experience working or researching cases involving convenience stores. 
(See p. 56 "Q: You're not an expert in convenience store security, are 
you? A: I think security, in general, and to the degree it carries over 

to a convenience store, I would say, yes. Q: Yes, you are an expert in 
convenience store security? A: Security, in general. And, certainly, 
security at a convenience store would be the same security issue you 
face in any workplace. Q: Yes, sir. You have never done an analysis 
of any convenience store chain? A: No.") Suggesting that general 
knowledge is equal to specialized knowledge is a non-sequitor. 
Moreover, that Mr. McCrary believes convenience store security involves 
the same issues as any workplace belies his expertise on this subject. 
That he does not know enough to know that he is inexpert on this issue, 
given the facts and circumstances of this particular case, is problematic 
at best. 
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20. Mr. McCrary came to his opinions in this case without having 
read the whole law enforcement investigative file. (See p. 61 "A: 
Well, again, I don't know exactly what the police did. I have some 
idea from reading the trial transcript of what the investigation 
was, but, you know, I haven't seen the whole investigative file.") 
The investigative file often contains victimological detail, forensic 
information, and behavioral indicators about the crime that are not 
available elsewhere. Failing to avail oneself to this prior to rendering 
court-worthy behaviorally oriented conclusions is not a legitimate 
forensic practice. 

21. P. 188-1 94 of Mr. McCrary's deposition involves an exchange 
regarding Mr. McCrary's known error rates. He testifies that he and 
other FBI profilers were routinely "tested" while at the FBI, and that 
he is or has been in charge of testing analysts for the IACIAF. However, 
paradoxically, he claims to be unaware of his error rate, and then claims 
that there is no way to really know whether or not conclusions are truly 
accurate. This testimony does not seem consistent. 

22. Mr. McCrary's testimony in this case regarding his error rates may be 
at odds with his previous testimony in Estate of Sam Sheppard v. Ohio 
(2000). As reported in McKnight, K., "Expert's Opinion Challenged," Ohio 
Beacon Journal, April 1, 2000: 

An ex-FBI agent who said he hasn't been wrong yet in his analyses 
of crime scenes, was prepared to testify for the state yesterday that 
the long-debated 1954 bludgeoning death of Marilyn Sheppard was 
the result of a "staged domestic homicide." 

But ready or not, Gregg O. McCrary — like many of the state's 
witnesses in the Dr. Sam Sheppard wrongful imprisonment civil 
trial — spent the bulk of the day being challenged by Sheppard 
attorney Terry Gilbert over whether he was enough of an expert to 
make such a determination. 

Though I have not read the transcript, my information from counsel 
Terry Gilbert is this characterization of his testimony is accurate. 

23. One test of FBI profiling methods that may cast some light on 
the error rate issue is provided by Howard Teten (the very first FBI 
profiler). In an FBI study of 192 cases where profiling was performed, 
88 cases were solved. Of those 88 cases, the profile helped with the 
identification of the suspect only 17% of the time (15 cases). So the 
known efficacy rate for FBI profilers (using criminal investigative 
analysis) is 15 out 192. Taken from Teten, H. "Offender Profiling" in 
Bailey, W. (Ed.) (1995) The Encyclopedia of Police Science, p. 475. 
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Subsequent to the disclosure of findings by the author, the plaintiffs in this case 
filed a motion to exclude the testimony of Mr. McCrary. Upon consideration 
of these findings, incorporated into the motion and cross-examination of Mr. 
McCrary at a hearing, the judge issued the following order (Garcia et al v. Allsup's 
Convenience Stores Inc., 2008): 

ORDER 

THIS MATTER having come before the Court on the Plaintiffs Daubert/ 
Alberico Motion to Exclude Defense Expert Gregg McCrary and the Court 
having reviewed the briefing, heard the arguments of counsel and the 
testimony of Mr. McCrary and Dr. Ross Zumwalt on February 13, 2007, 

FINDS, as follows: 

1. Crime scene analysis and criminal profiling related to the motives of 
a killer do not meet the standards for expert testimony in Daubert v. 
Merrell Dow Pharmaceuticals or State v. Alberico; 

2. The methodology used by Mr. McCrary is : 

a. Not able to be tested by experiments, research or otherwise; 

b. Not based upon or is not capable of scientific analysis; 

c. Not reproducible; 

d. Not reviewable for any rate of error. 

3. The opinions of Mr. McCrary related to the motives of Paul Lovett, 
whether described as "victim-targeted" behavior, deterrability or 
foreseeability, are not reliable; 



4. The opinions of Mr. McCrary related to "crime scene analysis" 
whether described as "victim-targeted" behavior, deterrability or 
foreseeability, do not comply with New Mexico Rule of Evidence 
11-702 in that they will not materially assist the trier of fact to 
determine facts in issue in this case. 

IT IS ORDERED: 

1. The testimony of Gregg McCrary on crime scene analysis and any 
issue related to the motives of Paul Lovett, whether described as 
"victim-targeted" behavior, deterrability, foreseeability or some other 
heading, is excluded at trial; 

2. Based on his law enforcement background, Mr. McCrary may testify 
about the best practices to prevent crime and the adequacy of 
security at this Allsup's store, provided he does the following: 

a. Within 10 days of the date of the hearing (by February 23, 2009), 
Mr. McCrary produces to the plaintiff all documents, studies, 
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2 Dr. Moore holds a Ph.D. from 
Michigan State University 
in Criminal Justice and 
Criminology; an M.S. in 
Criminal Justice; and a B.A. 
in Police Administration. 



training materials, guidelines and other materials he has used or 
uses when providing security advice to other companies; and 
b. Mr. McCrary makes himself available for deposition at least 20 
days before trial. 

RAYMOND Z. ORTIZ 

DISTRICT JUDGE RAYMOND Z. ORTIZ 

Approved as to Form: 

Randi McGinn 

MCML, PA. 

Attorneys for the Plaintiff 

Approved Telephonically 2/19/08 

Tom Outler 

RODEY, DICKASON, SLOAN, AKTN & ROBB, PA. 

Phil Krehbiel 

Chris Key 

Attorneys for the Defendant 

Subsequent to this decision by Judge Ortiz, Mr. McCrary was not called to tes- 
tify when the case went to trial. Instead, the defense relied on the testimony 
of Dr. Merlyn Moore. 2 Dr. Moore is a former naval intelligence officer with a 
strong academic background and a professor in the College of Criminal Justice 
at Sam Houston State University. As reported in Sharpe (2008b): 

The defense called security expert Merlyn Moore, who said having 
two clerks on duty could increase the potential for an injury because 
the clerks might confront a robber. Bullet-proof enclosures, he said, 
suggest a high-crime area, inhibit communication between clerks and 
customers, and even cause criminals to turn on customers. Moore said 
alarms can endanger clerks if a robber sees them activating one. "It 
might be valuable as a last resort if someone is forcing you out of the 
store," he added. He said video surveillance can assist police after the 
fact, but "I don't know if it would have deterred Paul Lovett." 

The jury did not agree with Dr. Moore's assertions. The case ultimately set- 
tled for an undisclosed amount during jury deliberations, just as a verdict was 
about to be returned. As reported in (Sharpe, 2008a): 

Lawyers in the case of an Allsup's clerk murdered during her graveyard 
shift settled her estate's wrongful-death lawsuit Tuesday, minutes 
before a Santa Fe jury was to return a $51.2 million verdict. 

Jury forewoman Jean Lehman said jurors had decided to assess 
Allsup's Enterprises $21.2 million in compensatory damages and 
$30 million in punitive damages. 
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But when they told the bailiff they were ready to deliver a verdict about 
4:30 p.m., she said, the bailiff told them they were to return to court, 
where state District Judge Raymond Ortiz informed them the case had 
been settled. 

Allegra Carpenter, one of three Albuquerque lawyers representing the 
three minor children of Elizabeth Garcia, 26 — who was abducted from 
an Allsup's in Hobbs, raped and stabbed to death Jan. 16, 2002, on just 
her fourth day on the job — said she could not reveal the amount of the 
monetary settlement. During closing arguments Monday, plaintiffs' 
lawyers suggested jurors award the estate $60 million. 

Carpenter said the settlement includes a promise from Allsup's that it 
will never again challenge state regulations requiring convenience stores 
open between 11 p.m. and 7 a.m. to put at least two clerks on duty, 
station a guard with one clerk or put clerks in bulletproof enclosures. 

Garcia's death spurred efforts to boost security at convenience stores, 
and Carpenter said Allsup's lobbyists or the Petroleum Marketers 
Association, to which Allsup's belongs, have challenged the rules every 
year since they were passed. A jury verdict could not have included 
such an assurance, and the settlement would not have been possible if 
not for the pressure of the lawsuit, she said. 

"There was a little bit of talk (with lawyers for Allsup's) back and forth, 
but none of it was very serious until today, " Carpenter said. 

Lehman, a real-estate agent, said jurors were heavily influenced toward 
the plaintiff when they learned Allsup's successfully sued its previous 
insurance company over how to make its stores safer, yet never 
implemented any of the suggestions. "That was a huge inconsistency," 
she said. 

Lehman said jurors also were curious why so little information was 
provided about Paul Lovett, the man convicted of abducting, raping 
and killing Garcia. Last year, Lovett was sentenced to life in prison for 
murdering Garcia and another woman. Although defense attorneys 
called Lovett's ex-wife and her father, they did not call Lovett or 
present a deposition from him during the two-week trial. Lehman and 
another juror, Elaine Lucero, said it seemed Allsup's provided little 
information on past crimes at its stores. Attorneys for Garcia's estate 
said they had to do much of their own research to prove, for example, 
that 12 Allsup's clerks have been murdered in 30 years, making the 
near-minimum-wage jobs the most dangerous in the state. 

This case illustrates not only the seriousness of premises liability lawsuits and 
the types of violent crimes they can encompass, but also the tremendous stakes 
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involved for both sides. Additionally, it demonstrates the fact that such law- 
suits are not always merely about seeking and receiving financial gain — though 
this can be an effective lesson for the negligent. Liability actions of all kinds 
can also be about leveraging much-needed reform, confirming their value to 
the justice system. 

SUMMARY 

As a result of ever-increasing civil litigation initiated by victim-plaintiffs related 
to liability for the harm caused during criminal acts, forensic criminologists 
may now be heavily involved with educating the court on issues of standards 
of care, foreseeability, deterrability and the like. 

Each of these issues varies from cases to case, depending on the region, com- 
munity, and professionals involved. For example, the standards of care at a 
hospital are radically different from the standards of care that govern hotels or 
even schools. 

Foreseeability is perhaps the most important issue for criminologists because 
unless the foreseeability of harm can first be established, there is no duty to 
protect. If a forensic criminologist determines that a crime was not foresee- 
able, then this may be used by defense to argue that no duty existed in the case 
at hand. Consequently, while the court may determine that a defendant has a 
clear duty of care, the issue of foreseeability can be used to remove it. Once the 
issue of foreseeability has been assessed, the forensic criminologist may exam- 
ine the same evidence to determine whether the offense would have been pre- 
ventable and the offender deterrable. 

The highly variable nature of offense and offender deterrability, again, speaks 
to the need for forensic criminologists to make a deliberate assessment of the 
facts and circumstances on a case-by-case basis, not blanket generalizations 
about security efforts and offender types. It is only when all of this is consid- 
ered that forensic criminologists are able to advise the court on these pertinent 
issues which often involve settlements worth millions of dollars. 

Review Questions 

1. Explain the universal standard for expertise in premise liability cases. 

2. T/F Landowners may not set traps for trespassers. 

3. What is a crime foreseeability model? Why is it important? 

4. Explain the four tests under which foreseeability can be assessed. 

5. What is deterrability? How does it relate to premises liability? 

6. Describe the importance of a thorough victimology in premises liability cases. 

7. How should forensic criminologists go about assessing premises liability cases? 

8. Describe the difference between instrumental and expressive offenders. 
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CHAPTER 8 



Forensic Criminology in Correctional 
Settings 



Brent E. Turvey and Angela N. Torres 



KEY TERMS 



Community Corrections: The placement of offenders back into the 
community at various levels of housing, employment, accountability, 
and even treatment when mental health or substance abuse issues are 
involved. 

Correctional Officers: Those persons who maintain security and order 
within a prison. 

Corrections: The branch of the criminal justice system that deals with the 
probation, incarceration, management, rehabilitation, treatment, parole, 
and execution of convicted criminals. 

Duty of Care: The state's responsibility for what happens to inmates while 
in its custody. 

Federal Prisons: The facilities where those convicted of felonies that violate 
federal law will be sentenced to serve time; they are operated by the Federal 
Bureau of Prisons, which is an agency in the U.S. Department of Justice. 

Jails: The facilities used to hold those who have been recently arrested 
prior to any court proceedings in law enforcement custody or for the 
short-term incarceration of offenders convicted of nonfelonies. 

Prisons: The facilities where convicted felons serve long-term sentences. 

State Prisons: The facilities where defendants convicted of felonies 
against the state will be sentenced to serve time; they are operated by 
the state government usually through a Department of Corrections. 
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Corrections is the branch of the criminal justice system that deals with the pro- 
bation, incarceration, management, rehabilitation, treatment, parole, and 
sometimes execution of convicted criminals. The purpose of this chapter is to 
provide a basic outline of corrections and its role with an eye to the kinds of 
civil liability that correctional institutions regularly incur. Forensic criminolo- 
gists are involved in the assessment of institutional liability at every level. We 
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will therefore discuss their role in this regard, while also providing information 
about the range of employment opportunities available in corrections. 

It bears noting, again, that the United States, the United Kingdom, and Australia 
are very much alike from a legal standpoint. Each country has similar legal and 
penal systems, sharing democratic conventions based on English Common 
Law (Turner, 2008). Additionally, they are each fragmented in the same general 
fashion, being composed of individual states and territories with even smaller 
jurisdictional regions (such as counties, boroughs, cities, and townships), all 
possessing their own distinct sets of criminal statutes and codes. Relevant to 
the purposes of this chapter, the corrections systems in the United States, the 
United Kingdom, and Australia are also similarly vulnerable to civil liability 
for the harms caused by negligence. Therefore, while this chapter will focus pri- 
marily on correctional settings in the United States, the issues discussed as they 
relate to security, negligence, liability, and forensic criminologists transcend 
borders despite the particular laws and institutions involved. 



INCARCERATED POPULATIONS 

By far, more people are incarcerated in the United States than any other coun- 
try in the world. And that number is currently at its highest rate in U.S. history. 
As described in Aizenman (2008, p. Al): 

More than one in 100 adults in the United States is in jail or prison, an 
all-time high that is costing state governments nearly $50 billion a year 
and the federal government $5 billion more.. . . 

With more than 2.3 million people behind bars, the United States 
leads the world in both the number and percentage of residents 
it incarcerates, leaving far-more-populous China a distant second, 
according to a study by the nonpartisan Pew Center on the States. 

The growth in prison population is largely because of tougher state and 
federal sentencing imposed since the mid-1980s. Minorities have been 
particularly affected: One in nine black men ages 20 to 34 is behind 
bars. For black women ages 35 to 39, the figure is one in 100, compared 
with one in 355 for white women in the same age group. 

Comparatively, the U.K. prison population is at approximately 79,861, which 
translates to 148 per 100,000; and the prison population of Australia is approxi- 
mately 25,353, which translates to 126 per 100,000 (Turner, 2008). 

The situation in the United States is particularly troubling. It has not only put a 
tremendous strain on state budgets, but has also become an undeniable racial 
issue. As discussed in Jones (2008, pp. 179-180): 
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Prisons and jails in the United States are overcrowded and many strain 
to handle the vast number of inmates they detain. In fact, the increase 
in the rate of imprisonment in America far exceeds the rate of increase 
in the general population. Additionally, the majority of inmates are 
black or Hispanic. The impact of the growth of imprisonment has been 
most severe on black men. Almost three in ten black males will be 
incarcerated at some point in their lives. That figure is three in twenty 
for Hispanic men and less than one in twenty-five for white men. 

And similarly in Aizenman (2008, p. Al): 

About 91 percent of incarcerated adults are under state or local 
jurisdiction. And [there are] tradeoffs state [that] governments have 
faced as they devote larger shares of their budgets to house them. For 
instance, over the past two decades, state spending on corrections 
(adjusted for inflation) increased 127 percent; spending on higher 
education rose 21 percent.... 

Despite reaching its latest milestone, the nation's incarcerated 
population has been growing more slowly since 2000 than it did during 
the 1990s, when harsher sentencing laws began to take effect. These 
included a 1986 federal law (since revised) mandating prison terms for 
crack cocaine offenses that were up to eight times as long as for those 
involving powder cocaine. In the 1990s, many states adopted "three- 
strikes-you're-out" laws and curtailed the powers of parole boards. 

Many state systems also send offenders back to prison for technical 
violations of their parole or probation, such as failing a drug test or 
missing an appointment with a supervisory officer. A 2005 study of 
California's system, for example, found that more than two-thirds 
of parolees were being returned to prison within three years of release, 
40 percent for technical infractions. 

Because of these policy shifts, the nationwide prison population 
swelled by about 80 percent from 1990 to 2000, increasing by as 
much as 86,000 a year. By contrast, from 2007 to 2008, that population 
increased by 25,000, a 2 percent rise. 

Many criminologists and criminal justice practitioners view the prison pop- 
ulation issues in the United States differently. Some have come to perceive 
the corrections system in general as a "penal archipelago" that is easy to 
become trapped and lost in. This in turn creates a class of discarded ex-citi- 
zens with few rights and little representation in a society that they no longer 
have a stake in supporting or protecting. Some are also frustrated by what they 
see as offenders going through ever-revolving penal doors with inadequate 
supervision. As quoted in Aizenman (2008, p. Al): 
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"We're just stuck in this carousel that people get off of, then get right 
back on again, " said Los Angeles Police Chief William J. Bratton, 
who as New York City police commissioner in the 1990s oversaw a 
significant reduction in crime. 

Still, others see ever-increasing prison populations as a necessary step toward a 
safer society. As further quoted in Aizenman (2008, p. Al): 

Sociologist James Q. Wilson, who in the 1980s helped develop the 
"broken windows" theory that smaller crimes must be punished to 
deter more serious ones, agreed that sentences for some drug crimes 
were too long. However, Wilson disagreed that the rise in the U.S. 
prison population should be considered a cause for alarm: "The fact 
that we have a large prison population by itself is not a central problem 
because it has contributed to the extraordinary increase in public safety 
we have had in this country. " 

No matter how one views the circumstance, whether as a warning sign of 
a broken system or as a necessary protective measure in the face of existing 
crime, there can be no denying that the penal system is filled well beyond the 
capacity of federal, state, or local governments to budget it acceptably. And as 
the years roll forward and prison populations increase, more funding will be 
required. 



THE ROLE OF CORRECTIONS 

Ideally, the role of corrections is to securely detain those convicted of crimes, 
to protect them from themselves and others detained in the same facility, and 
to provide basic medical and mental healthcare. This can include treatment for 
drug and alcohol addictions. It can also include treatment for various person- 
ality disorders. 

With respect to society, the role of corrections is to provide protection. 
Historically, this has meant protection in the immediate sense by virtue of 
separating dangerous felons from regular citizens. But it also requires a role in 
inmate rehabilitation — to ensure that what comes out is not worse than what 
went in. 

As society has become less tolerant of crime and criminality, legislators and 
courts have felt the push to deliver sometimes appropriate but sometimes 
inflated "tough on crime" sentences. Additionally, they have felt great pressure 
from voters to cut prison costs and amenities, so as not to "coddle" inmates 
and reward their crimes with above-standard living conditions. However, the 
current economic crisis has forced many of those involved with the criminal 
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justice system to rethink political motivations for tougher sentencing in favor 
of financial ones, as explained in Johnson (2009): 

...[A] cross the nation, the deepening financial crisis is forcing dramatic 
changes in the hard-line, punishment-based philosophy that has 
dominated the USA's criminal justice system for nearly two decades. 

As 31 states report budget gaps that the National Governor's Association 
says totaled nearly $30 billion last year, criminal justice officials and 
lawmakers are proposing and enacting cost-cutting changes across the 
public safety spectrum, with uncertain ramifications for the public. 

There is no dispute that the fiscal crisis is driving the changes, but 
the potential risks of pursuing such policies is the subject of growing 
debate. While some analysts believe the philosophical shift is long 
overdue, others fear it could undermine public safety. 

Ryan King of The Sentencing Project, a group that advocates for 
alternatives to incarceration, says the financial crisis has created 
enough "political cover" to fuel a new look at the realities of 
incarcerating more than 2 million people and supervising 5 million 
others on probation and parole. 

"It's clear that locking up hundreds of thousands of people does not 
guarantee public safety," he says. 

Joshua Marquis, a past vice president of the National District Attorneys 
Association, agrees the economy is prompting an overhaul of justice policy 
but reaches a very different conclusion about its impact on public safety. 

"State after state after state appears to be waiting for the opportunity 
to wind back some of the most intelligent sentencing policy we have," 
Marquis says. "If we do this, we will pay a price. No question." 

Among recent state actions: 

■ Kansas officials closed two detention facilities last month to save 
about $3.5 million. A third will be shuttered by April 1, says Roger 
Werholtz, chief of the state prison system. Inmates housed in the 
closed units will be moved to other facilities in the state. 

■ A California panel of federal judges recommended last month that 
the cash-strapped state release up to 57,000 non-violent inmates from 
the overcrowded system to help save $800 million. 

■ Kentucky officials last year allowed for the early release of non-violent 
offenders up to six months before their sentences end to serve the 
balance of their time at home. 
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■ New Mexico and Colorado are among seven states where some 
lawmakers are calling for an end to the death penalty, arguing capital 
cases have become too costly to prosecute, reports the Death Penalty 
Information Center, which tracks death penalty law and supports 
abolition of the death penalty. 

"State governments operated on the principle that if you built it, they 
would come," King says of prison construction during the economic 
boom. Since 1990, corrections spending has increased by an average 
of 7.5% annually, reports the National Association of State Budget 
Officers. 

"As soon as they built those prisons, they filled them," King says. 
"They were never able to keep up with it. There is certainly a different 
atmosphere now. " 

Despite economic hardships and the need for fiscal belt-tightening, the gov- 
ernment retains a dual duty to both society and the inmates they take into 
custody. The reason is that the mission of corrections is not just to incarcerate, 
but also to rehabilitate. To meet the minimum requirements of these man- 
dates, to be discussed shortly, hardliners who support more costly initiatives, 
such as the death penalty, may find themselves unable to keep their moral 
imperatives. 

Punishment vs. Rehabilitation 

Often the question arises as to whether the role of incarceration is to pun- 
ish offenders or rehabilitate them. Initially, prisons were established in the 
United States to contain and to punish; the term penitentiary comes from being 
penitent, or having to atone for one's misdeeds. Classical schools of crimi- 
nology posit that confining and punishing individuals acts not only as a spe- 
cific deterrent to those individuals, in that they are incarcerated and cannot 
commit crimes in the community, but also more a general deterrence to oth- 
ers in the community not wanting to commit crimes to avoid the prisoners' 
fate. The Positive school of criminology, in contrast, offers that rehabilitation 
should take place in prisons to avoid future recidivism. In the United States, 
the United Kingdom, and Australia, corrections are intended to be adminis- 
tered by the state in such a fashion as to accomplish both. Consider the follow- 
ing correctional mission statements. 

U.S. — State of California Department of Corrections 

Taken from http://www.cdcr. and Rehabilitation: 1 

ca.gov/About_CDCR/docs/ We enhance public safety through safe and secure incarceration of 

mission.pdf offenders, effective parole supervision, and rehabilitative strategies 

to successfully reintegrate offenders into our communities. 
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U.S. — State of Illinois Department of Corrections: 2 

The mission of the Department of Corrections is to protect the 
public from criminal offenders through a system of incarceration and 
supervision which securely segregates offenders from society, assures 
offenders of their constitutional rights and maintains programs to 
enhance the success of offenders' reentry into society. 

UK— Her Majesty's Prison Service: 3 

Her Majesty's Prison Service serves the public by keeping in custody 
those committed by the courts. Our duty is to look after them with 
humanity and help them lead law-abiding and useful lives in custody 
and after release. 

Our Vision 

■ To provide the very best prison services so that we are the 
provider of choice 

■ To work towards this vision by securing the following key 
objectives. 

Objectives 

To protect the public and provide what commissioners want to 
purchase by: 

■ Holding prisoners securely 

■ Reducing the risk of prisoners re-offending 

■ Providing safe and well-ordered establishments in which we treat 
prisoners humanely, decently and lawfully. 

Australia — Queensland Corrective Services: 4 

Queensland Corrective Services (QCS) in partnership with other 
key criminal justice agencies, is committed to the critical role of 
"community safety and crime prevention through the humane 
containment, supervision and rehabilitation of offenders." 

The similarity of these mission statements is fairly straightforward, and explic- 
itly repeated themes are those of public safety, "secure confinement" of 
inmates, the reduction of recidivism, and rehabilitation. The examples dem- 
onstrate that, ideologically, current corrections are intended to join these goals 
in a single venture. As we will learn, this is a difficult task given that these ambi- 
tions are often in conflict. 



2 Taken from http://www.idoc. 
state . il . us/mission_statement. 
shtml 



3 Taken from http://www. 
hmprisonservice.gov. 
uk/abouttheservice/ 
statementofpurpose/ 



4 Taken from http://www. 
correctiveservices.qld.gov.au/ 
About_Us/The_Department/ 
index.shtml 



The Role of Correctional Officers 

Correctional officers are primarily tasked with maintaining security and order 
within prisons. They are also required to enforce the rules while modeling 
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appropriate behavior to inmates. Far from being mere guards, they are required 
to help support and even facilitate rehabilitation efforts being made by other 
prison staff. It is an odd balance because providing security and maintain- 
ing order can require corrective behavior that should not be tolerated from 
inmates and also may hinder offender vocational initiatives or treatment. It is 
a tough and often thankless job. 

Further complicating matters are the conditions under which correctional 
officers must work, as explained in Appelbaum, Hickey, and Packer (2001, 
p. 1345): 

Correctional officers face significant job-related pressure. In many 
states they must cope with understaffing, mandatory overtime, rotating 
shift work, and low pay. However, correctional officers identify the 
threat of violence by inmates as their most freguent source of stress. 

Many criminal justice and criminology students go on to become correc- 
tional officers because an undergraduate degree is preferred by many agen- 
cies. However, college education is by no means a firm requirement. The lack 
of educational standards, poor employment screening, and low pay can be a 
problem in corrections, as correctional officers account for much of the con- 
traband that ends up in a given facility — to include drugs and other forbidden 
material. Unfortunately, the smuggling of contraband by prison staff is not 
always a terminal offense, as reported in a study conducted by Sandberg and 
Stiles (2009): 

Knives and drugs, cell phones and smokeless tobacco. Even McDonald's 
hamburgers. 

Texas prisons are a virtual bazaar of prohibited and illicit goods 
smuggled in by guards and correctional employees who have rarely 
faced harsh punishment when caught, according to a Houston 
Chronicle review. 

Nearly 300 employees, many lowly paid correctional officers, were 
reprimanded for possessing prohibited items at 20 prison units with the 
most pervasive contraband problem between 2003 and 2008, records 
show. 

Of the 263 employees disciplined solely for contraband, about three- 
fourths were given probation, where they were placed under special 
scrutiny for specified periods. Thirty-five were fired; 26 received no 
punishment at all. One of the 263 was criminally prosecuted for the 
contraband, but served no prison time. 

Contraband trafficking gained national attention . . . when a Texas 
death row inmate used a smuggled cell phone to threaten a prominent 
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lawmaker. The phone was used by fellow death row inmates to place 
3,000 other calls. 

John Moriarty, the prison system's inspector general, called contraband 
"the biggest security problem the prisons face." 

Until recently, guards found introducing contraband into the system 
were more likely to be handed minimal penalties rather than be fired, 
and the punishment varied widely, a newspaper review of five years 
of disciplinary records shows. In 47 cases in which an employee 
attempted to deliver contraband to an offender, only seven cases 
resulted in dismissals, according to the analysis. 

Firing not automatic 

Top prison officials have called for zero tolerance in stamping out prison 
contraband, though it "doesn't mean someone is terminated," said the 
prison system's spokeswoman, Michelle Lyons. 

"It means it's addressed and is dealt with accordingly. In some cases, 
depending on the contraband, the fitting punishment is probation or 
suspension," she said. "In more serious cases, where the facts support 
that the person intended to introduce contraband to an offender, then 
it's dealt with possibly by termination. " 

But in 2003 a correctional officer at the Estelle Unit was given 
10 months probation and suspended for four days without pay after 
his backpack turned up an assortment of knives, prescription drugs, a 
cell phone, two electric razors, a box blade, a lighter, a set of portable 
radios, cigarettes and cigars. 

Another correctional officer with an otherwise clean record at the Beto 
Unit got six months' probation, simply for walking through a metal 
detector with an unopened can of chewing tobacco. 

A retired Estelle Unit prison guard said getting cigarettes into the 
prisons was never a problem. "I used to walk behind the cellblocks 
every night and would find cigarette ashes out there behind maybe a 
third of the cellblocks, " said the former guard, who was once placed on 
probation for being found on prison grounds with a bag containing a 
paring knife, a spoon, scissors, an alarm clock, a deck of playing cards 
and an ashtray. 

Not all contraband is intended for inmates. "A lot of it is personal use 
stuff, " Moriarty said. Officials must try to figure out whether a guard 
simply forgot to unload his cell phone before entering a prison, or 
intended to deliver it to an inmate, and pocket as much as $2,000 for 
one destined for death row, he said. 
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Lyons said changes made after the death row cell phone scandal, such 
as pat-downs of everyone entering the prisons, have made it harder for 
contraband to get in. 

Still, more than 200 cell phones have been confiscated systemwide 
since a lockdown for illicit items ended . . . , including eight seized from 
death row. 



Whitmire said . . . that few inside the system would acknowledge the 
problem until he found himself on the line with a death row prisoner. 
Now, the lawmaker is calling for a no-tolerance policy regarding 
contraband. 

He said staffing shortages have forced prison administrators to 
compromise in both discipline and hiring practices, adding, "There 
are instances where they are hiring people with matters in their 
background who normally wouldn't be hired. " 

He said rank-and-file officers' salaries — their base pay is capped at 
$34,000 annually — contribute to the problem. "The low pay certainly 
would make those who are susceptible to being dishonest cross the line. " 

One legislative proposal would give correctional officers as much as a 
20 percent raise — at a two-year cost of at least $400 million. 

Brian Olsen, executive director of the Texas branch of the American 
Federation of State, County and Municipal Employees, a union that 
represents prison workers, said the contraband problem could persist 
unless guards receive professional wages. 

Still, he said most officers follow the rules, and others get into trouble 
for "trafficking" in seemingly harmless items, such as candy and soft 
drinks. "There are going to be bad officers," Olsen said. "I don't think 
it's as rampant a problem as everyone says." 

This line of argumentation is important to note, as low pay is repeatedly used 
throughout the criminal justice system as the reason for hiring and retain- 
ing the unqualified or even criminal in law enforcement and corrections (see 
Chapter 10 of this text). 



TYPES OF FACILITIES 

Depending on the nature of their offense and where it took place, convicted 
offenders may be incarcerated in a jail or one of several different types of pris- 
ons. Defendants convicted of felonies against the state will be sentenced to 
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serve time in state prisons. Those convicted of felonies that violate federal law 
will be sentenced to serve time in federal prisons. 

Jails 

Most local (county and municipal) law enforcement agencies and courthouses 
have on-site jail facilities. Jails are used to hold those who have been recently 
arrested prior to any court proceedings, such as an arraignment, in law enforce- 
ment custody. They are also available for the short-term incarceration of offend- 
ers convicted of non-felonies. Further still, they are used to accommodate the 
local court appointments of felons "visiting" from other jails and correctional 
institutions. 

Jail is vastly different from prison. Jails tend to have fewer amenities because 
incarceration is meant to be brief, and they are in a constant state of turnover 
with respect to population. Also, those in jail are more likely to be in cus- 
tody while severely intoxicated or under the influence of controlled substances 
than those in prison. It is in fact violent and/or criminal behavior associated 
with substance abuse that lands many in jail to begin with. This makes jail 
a strained and often explosive environment with respect to the ever-present 
danger of violence. 

Prisons 

Federal and state penitentiaries are designed to facilitate the long-term sen- 
tences of convicted felons. Generally speaking, state prisons are operated by 
the state government, usually through a Department of Corrections. Federal 
prisons, on the other hand, are operated by the Federal Bureau of Prisons, 
which is an agency in the U.S. Department of Justice. 

Prisons tend to have more amenities than jails because they accommodate lon- 
ger sentences, but also suffer from less inmate population turnover. 

State Prisons 

According to the most recently published data, the vast majority of felony con- 
victions in the United States occur in state courts (94%), while the remain- 
der occur in federal courts. The conviction rate in state court is about 31%, 
and about one-third of those received no jail time, as detailed in Durose and 
Langan (2007, p. 1): 

In 2004 State courts convicted an estimated 1,079,000 adults of a felony, 
a number about 24% higher than the 872,000 adults convicted in 1994. 
About a third of convicted felons were drug offenders, and about 1 in 5 
were violent offenders.... 

During this 10-year period, the conviction rate for violent crimes also 
rose. For every 100 persons arrested for a violent felony in 1994, 
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an estimated 23 were convicted. In 2004, the rate was 31 persons 
convicted for every 100 persons arrested. 

Persons convicted of a felony were most likely to receive an 
incarceration sentence in 2004. Forty percent were sentenced to 
a period of confinement in State prison and 30% in local jail. An 
estimated 28% of convicted felons were sentenced to probation with 
no jail or prison time. 

Moreover, Durose and Langan explain that most but not all of those convicted 
of felonies in state court were actually incarcerated (2007, p. 2): 

In 2004, 70% of all persons convicted of a felony in State courts were 
sentenced to a period of confinement — 40% to State prison and 30% 
to local jail. In some cases the incarceration sentences also included 
a term of probation supervision. Persons convicted of a violent felony 
(78%) were most likely to receive an incarceration sentence in 2004. 
An estimated 28% of convicted felons were sentenced to probation 
with no jail or prison time. Two percent of felons were not sentenced 
to any incarceration or probation but received a sentence that included 
fines, restitution, treatment, community service, or some other penalty 
(for example, house arrest or periodic drug testing). 

As of 2004, charges related to drugs were the most prevalent state offenses that 
suspects were being arrested for (34%). This was followed by property offenses 
(29%) and violent offenses (18%) such as murder, rape, and robbery. 

Federal Prisons 

In the United States, the Federal Bureau of Prisons manages incarceration for 
federal offenses. As explained in Roberts (1997, p. 53): 

The Federal Bureau of Prisons (BOP), a component of the U.S. 
Department of Justice, has primary responsibility for housing 
sentenced federal offenders and shares responsibility with the U.S. 
Marshals Service for housing inmates awaiting trial or sentencing in 
federal courts. It works closely with the U.S. probation and pretrial 
services system in such areas as providing community corrections 
and pretrial detention bedspace, offering alternative sanctions for 
supervised release violators and probation violators, determining the 
prison to which an inmate will be designated, and coordinating certain 
case management operations and other program activities. 

In federal prisons, arrest and incarceration are driven by the nature of the 
offense (e.g., kidnapping across state lines) in addition to locality (e.g., reser- 
vations, national parks). The particulars of whether a crime is classified as fed- 
eral is often a function of popular sentiment. Generally speaking, it is "public 
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outcry, " or the perception of one, that causes legislators to write a bill into law 
in order to make the crime du jour a federal offense (as happened with crack in 
1980s, and as is currently happening with methamphetamine abuse). This has 
tremendous ramifications to the penal system in the United States because the 
conviction rate for federal crimes is 90%. This is significantly higher than the 
conviction rate in state court. As detailed in Motivans (2008, p. 1): 

The likelihood of being prosecuted, convicted, and sentenced to prison 
increased from 1995 to 2005. Sixty percent of all suspects in 2005 were 
prosecuted, up from 54% in 1995. In 2005, 9 in 10 (90%) defendants 
charged with a federal violation were convicted, up from 84% in 1995 
and 79% of defendants convicted were sentenced to prison, up from 
67% in 1995. Of the defendants convicted in 2005, 13% were sentenced 
to probation, down from 24% in 1995. 

The number of persons sentenced to federal prison nearly doubled 
from 1995 to 2005. At yearend 2005, 375,600 persons were under some 
form of federal supervision — 62% in secure confinement and 38% in the 
community. 

According to information from the Federal Bureau of Prisons Web site, there are 
many federal prison facilities around the United States, each operating at one 
of five different security levels (http://www.bop.gov/locations/institutions): 

The Bureau operates institutions at five different security levels in 
order to confine offenders in an appropriate manner. Security levels 
are based on such features as the presence of external patrols, towers, 
security barriers, or detection devices; the type of housing within the 
institution; internal security features; and the staff-to-inmate ratio. 
Each facility is designated as either minimum, low, medium, high, or 
administrative. 

Minimum Security 

Minimum security institutions, also known as Federal Prison Camps 
(FPCs), have dormitory housing, a relatively low staff-to-inmate ratio, 
and limited or no perimeter fencing. These institutions are work- and 
program-oriented; and many are located adjacent to larger institutions 
or on military bases, where inmates help serve the labor needs of the 
larger institution or base. 

Low Security 

Low security Federal Correctional Institutions (FCIs) have double- 
fenced perimeters, mostly dormitory or cubicle housing, and strong 
work and program components. The staff-to-inmate ratio in these 
institutions is higher than in minimum security facilities. 
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Medium Security 

Medium security FCIs (and USPs designated to house medium security 
inmates) have strengthened perimeters (often double fences with 
electronic detection systems), mostly cell-type housing, a wide variety 
of work and treatment programs, an even higher staff-to-inmate ratio 
than low security FCIs, and even greater internal controls. 

High Security 

High security institutions, also known as United States Penitentiaries 
(USPs), have highly-secured perimeters (featuring walls or reinforced 
fences), multiple- and single-occupant cell housing, the highest 
staff-to- inmate ratio, and close control of inmate movement. 

Correctional Complexes 

A number of BOP institutions belong to Federal Correctional Complexes 
(FCCs). At FCCs, institutions with different missions and security levels 
are located in close proximity to one another. FCCs increase efficiency 
through the sharing of services, enable staff to gain experience 
at institutions of many security levels, and enhance emergency 
preparedness by having additional resources within close proximity. 

Administrative 

Administrative facilities are institutions with special missions, such 
as the detention of pretrial offenders; the treatment of inmates with 
serious or chronic medical problems; or the containment of extremely 
dangerous, violent, or escape-prone inmates. Administrative facilities 
include Metropolitan Correctional Centers (MCCs), Metropolitan 
Detention Centers (MDCs), Federal Detention Centers (FDCs), and 
Federal Medical Centers (FMCs), as well as the Federal Transfer 
Center (FTC), the Medical Center for Federal Prisoners (MCFP), and 
the Administrative-Maximum (ADX) U.S. Penitentiary. Administrative 
facilities are capable of holding inmates in all security categories. 

As of 2005, charges related to immigration were the most prevalent federal 
offenses that suspects were being arrested for (27%). This was followed closely 
by drug (24%) and supervision violations (17%) (Motivans, 2008). 

Private Correctional Facilities 

Throughout the United States, the United Kingdom, and Australia, it has 
become common for the government to contract out the administration respon- 
sibilities of its correctional facilities. This is done because of increased inmate 
populations and escalating costs, to streamline the budgets and management 
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of often-declined state prison systems, and to reduce the overall size of govern- 
ment in response to taxpayer demands. It is also done with the idea that private 
companies competing for government contracts may achieve a higher quality 
of service, and a greater responsiveness to changing circumstances, than a state 
bureaucracy is capable of. As explained in Harding (1992, p. 2): 

'Privatisation' of prisons is something of a misnomer. The concept 
refers not to private ownership and control of an enterprise but to 
contract management, that is private sector (or non-government) 
management of institutions which remain a public sector responsibility. 

There may be lesser degrees of privatization — for example, contracting 
out particular services to the private sector, such as the supply of meals 
or building maintenance. Conversely, there may be greater degrees — 
such as private sector design, construction, and financing of a new 
institution, followed by leasing back to the state. 

Pozen (2003) offers further explanation (p. 254): 

Privatization of prisons can take a variety of forms, spanning from 
no facility ownership and partial operational administration to total 
facility ownership and total operational administration by the private 
contractor. In all existing privatization schemes, the state retains full 
responsibility for allocating punishment in the sentencing phase, but it 
delegates the responsibility for delivering imprisonment services to a 
nongovernmental entity. In theory, "private prisons" could encompass 
those run by private nonprofit organizations as well as private for-profit 
ones, but in both the United States and the United Kingdom there are at 
present no secure correctional facilities for adults run by nonprofits. 

This means that privatization is not an all-or-nothing proposition — there are 
all different levels. It also means that the state is still responsible for inmates, 
even when privatization is at its most unqualified. 

Despite the proliferation of privately run correctional facilities, there is lit- 
tle research to suggest that they are necessarily better or more cost effective 
than the institutions they are meant to replace. The available research is in fact 
mixed on the issue. However, we are unlikely to abandon the privatized prison 
model, given the state of affairs rendered in Pozen (2003, pp. 255-256): 

It has been quite a debate: since their beginnings in the mid-1980s 
and the early 1990s, respectively, the prison privatization movements 
of the United States and the United Kingdom have provoked several 
rounds of congressional and parliamentary hearings and hundreds of 
articles discussing their philosophical, organizational, economic, and 
legal implications. Yet while there remains a contingent of vocal critics 
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of private prisons in both countries today, the debate over privatization 
has lost much of its early ardor and prominence as the industry has 
reached a level of maturity over the course of the past decade. After the 
initial flurry of academic and popular commentary on American private 
prisons in the 1980s, public discussion had largely died down by 1990. 
Pushed back seven years or so, the literature in Britain experienced 
a similar recession of interest in the topic. As the number and variety 
of privately operated prisons have steadily increased, they have come 
to be seen by many in the United States and the United Kingdom as a 
natural part of the correctional system. . . . 

However, even as prison privatization has entered the criminological 
mainstream and the controversy has largely faded from the public eye, 
nothing resembling consensus has emerged regarding the desirability 
or even the performance of private prisons. 

Given current contractual obligations which would need to extend well into 
the future, and the logistical reality of finding alternative facilities, there seems 
to be little incentive for pulling out of the privatized prison approach. That 
is to say, we are so heavily entrenched in it, with so many stakeholders, that 
change will not come unless there is some catastrophic failure which forces it. 

At this point, it is useful to note that while the courts provide sentencing, any 
decisions about inmate security, housing, and privileges are made by prison 
staff at various points during their stay at a given facility. 

Community Corrections 

Common to the penal systems in both Australia and the United States, commu- 
nity corrections involves the placement of offenders back into the community 
at various levels of housing, employment, accountability, and even treatment 
when mental health or substance abuse issues are involved. It is an alterna- 
tive to incarceration, meant to defer the rising cost of full-time imprisonment 
or assist offenders with the often-difficult process of re-entry into society. As 
explained in Palmer (2009): 

Kathy Waters, director of Adult Probations Services Division of the 
Arizona Administrative Office of the Courts, said community corrections 
programs have proven to lower costs, reduce recidivism and, if 
necessary, avoid costly incarcerations. Still, she declined to say whether 
she thinks Arizona is sending more offenders to prison than necessary. 

Waters said she has revoked more than her "fair share" of probationary 
sentences during her 20-year career, but she is convinced the programs 
are worthwhile. 
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"I'm a strong advocate for community corrections," she said. "I think 
locking people up is the easy way. " 

Offenders can benefit from tailored probationary programs of varying 
severities that help change lifestyle factors, including thought 
processing, anger management, substance abuse, choice of associates 
and preferred leisure activities, she said. 

In many cases, intensive probation for low-level offenders has been 
proven to increase recidivism rates, she said. 

Sentencing alternatives related to community corrections efforts are detailed in 
Community Corrections (1998, pp. 2-3): 

Community corrections offers viable alternatives to incarceration 
for offenders at various stages of the criminal justice process. The 
following is a brief description of many of the alternatives which may 
be available to offenders: 

1) Bail Supervision Programs: While awaiting trial, the accused, 
rather than being held in custody, is supervised by a member of the 
community. 

2) Alternative Measures Programs: The offender is diverted from the 
criminal justice system before or after a charge is laid. The offender 
enters into a kind of contractual agreement to answer for his/her crime. 
The agreement can include performing community service work, 
personal service to the victim, charitable donation, participating in 
counseling or any other reasonable task or condition. 

3) Restitution Programs: The offender must pay back the victim for 
damages or loss. 

4) Fine Options Programs : The offender may work off a fine by 
performing approved community work for a set hourly rate of pay. The 
rate varies among provinces but in Alberta it is currently $5 per hour. 

5) Community Service Order: A condition on a probation order, or a 
separate disposition in the case of young offenders, which requires the 
offender to perform work in the community. 

6) Probation: The offender is supervised in the community and 
must follow the set of conditions (rules) set out in his/her probation 
order. Conditions of probation include keeping the peace, being 

of good behaviour and obeying the law and reporting regularly 
to a probation officer and may include a range of other, optional 
conditions. 
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7) Intensive Supervision Probation: An alternative to incarceration 
in the United States which is similar to probation but involves more 
frequent surveillance and greater controls. 

8) Conditional Sentence of Imprisonment: A prison sentence of less 
than two years which the judge allows the offender to serve in the 
community. Offenders serving conditional sentences are more closely 
supervised than probation clients and must abide by certain conditions, 
similar to the conditions of a probation order. 

9) Attendance Centre Programs : A non-residential, community facility 
to which some offenders on temporary absence from correctional 
institutions report frequently for supervision or programs. 

10) Electronic Monitoring: The offender is fitted with an anklet 
or bracelet that transmits signals of his or her whereabouts to a 
correctional officer, allowing the offender to continue with employment 
or education commitments in the community. 

11) Community-Based Centres: Community-based residential 
facilities are privately operated, while community correctional 
centres are operated by the government. Inmates are often 
released to community-based centres as part of their gradual 
re-integration into the community. The residents of these centres 
are usually in the process of returning to school or looking for 
employment. 

12) Temporary Absence Programs: An inmate is released into the 
community for a specified amount of time for reasons such as seeking 
employment, medical treatment or family visitation. 

13) Parole: A form of conditional release available to offenders who 
are incarcerated. It is similar to probation but the offender is in the 
community while still serving some of the prison sentence. 

Critics of community corrections efforts argue that the liability to the state 
in the current environment is tremendous because supervision is minimal 
to nonexistent. The reason is that probation officers often have far too many 
parolees to watch, and some halfway houses provide almost no supervision 
at all. Since many individuals are concerned about having a halfway house in 
their neighborhood, these placements are often located in areas that are satu- 
rated with drugs and crimes, making it additionally difficult for residents to 
avoid re-offending. Consider that it is common for offenders to be convicted 
of a violent or sexually motivated crime and then get sentenced to a form 
of community corrections that involves no direct supervision of their daily 
activities. 



Case Example: Lovelle Mixon 




On the other side of the corrections coin, probation and community correc- 
tions officers wield tremendous authority over the offenders under their super- 
vision. They hold in their arsenal a unique ability to send offenders back to 
prison based on a single report or infraction. In this role, probation officers act 
as gatekeepers who decide, based on their personal discretion and values, who 
re-enters the jails or prisons. It is a powerful discretionary tool that some argue 
facilitates corruption and abuse. For offenders, having such arbitrary bound- 
aries can be difficult to navigate, leading to confusion about which behaviors 
will cause a violation with their current supervisor. 

Confounding these circumstances is research that suggests parole and com- 
munity corrections officers with higher education levels tend to be more 
sympathetic to offenders, more open to the idea of rehabilitation, and more 
willing to listen to offender grievances. While conversely offenders tend to 
have low education, bad credit, poor finances, and a high incidence of addic- 
tion and mental illness. This creates mistrust, or "social distance as the differ- 
ences in education, income, lifestyle, and background characteristics between 
[offenders] and their community corrections officers [who] believed that 
officers who came from backgrounds of higher social class, education, and 
prosocial lifestyle have too little in common with most offenders to be able 
to understand, appreciate, and help them meet their needs" (Helfgott and 
Gunnison, 2008, p. 4). 



CASE EXAMPLE: LOVELLE MIXON 

Consider the case of Lovelle Mixon, a 26-year-old parolee 
in Oakland, California, who had been released into the 
community after serving time for assault with a deadly 
weapon. The tragic details of March 21, 2009, highlight 
the problems with community corrections efforts and 
the extreme consequences when things go wrong. Taken 
from Wohlsen (2009): 

The parolee who killed three Oakland police 
officers and left a fourth brain-dead over the 
weekend had been tentatively linked by DNA 
evidence to a rape the day before the shootings, 
authorities said. 

Oakland police spokesman Jeff Thomason confirmed 
a report on the San Francisco Chronicle's Web site 
on Monday night that DNA from an unsolved rape in 
Oakland in February was a probable match to that of 
26-year-old Lovelle Mixon. 



Parolee Lovelle Mixon killed 
three police officers and 
injured a fourth in a stand- 
off on March 21 , 2009, with 
SWAT before being killed by 
officers at the scene. 
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Investigators got that information Friday, the day before Mixon opened 
fire on the officers following a routine traffic stop. Mixon is the primary 
suspect in the rape and is being investigated to see if there are any 
connections to other rapes, Thomason said. 



Earlier Monday, state Attorney General Jerry Brown said he will 
examine how 26-year-old Lovelle Mixon was monitored following his 
release from prison in November on a conviction for assault with a 
deadly weapon. Mixon also was a suspect in a murder last year but 
was never charged, according to state prison officials. 

"Mixon was certainly a character that needed more supervision," said 
Brown, the former mayor of Oakland. "In Oakland, the highway patrol 
has an office there, sheriff and police. And all those agencies should 
have a list of the more dangerous, threatening parolees so they can 
keep a watch on them. " 

Problems involving parolees from California's overcrowded prison 
system have long beset state officials who must monitor them, local 
officials who try to keep streets safe and federal authorities who 
enforce firearms and other laws. 

Mixon was one of 164 Oakland parolees in mid-March who had 
outstanding arrest warrants for parole violations, state prison records 
show. 

The city of 400,000 had more than 1,900 total parolees at the time, 
including nearly 300 who had been returned to custody or whose parole 
was about to be revoked. 

Statewide, almost 17,000 of the nearly 125,000 parolees were wanted 
for violating their parole reguirements, state records show. 

Mixon's family members said he was upset that he was unable to find 
work, felt his parole officer was not helping him and feared he would 
be arrested for a parole violation. 

Mixon was wanted for missing an appointment with his parole 
supervisor. 

State prison officials said Mixon's parole officer was responsible for 70 
parolees. 

A caseload of that size is nearly unmanageable, and also not unusual, 
said Lance Corcoran, spokesman for California's prison guard union, 
which includes parole officers. 
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Too many parolees prevents officers from effectively monitoring or 
guiding them back into society Corcoran said. "There is no control," he 
said. "It's simply supervision, and supervision at distance." 

Mixon was driving a 1995 Buick when motorcycle patrolmen Sgt. Mark 
Dunakin, 40, and Officer John Hege, 41, stopped him around 1 p.m. 
Saturday, police said. Dunakin was shot dead at the scene. Hege was 
declared brain-dead over the weekend but remained on life support 
Monday. 



Police have not said why Mixon was pulled over, but relatives who 
talked to him on his cell phone just before the traffic stop said he was 
looking for a parking space. 

After the first two officers were shot, Mixon fled to what his family 
said was a younger sister's apartment around the corner. A SWAT team 
stormed the apartment around 3 p.m. Sgt. Ervin Romans, 43, and Sgt. 
Daniel Sakai, 35, were gunned down before officers fatally shot Mixon. 

The SWAT team had little choice but to try to take the suspect by force, 
experts said. 

"They knew this was a killer who hadn't hesitated to kill uniformed 
police officers," said Joseph McNamara, retired San Jose police chief 
and a research fellow at Stanford University's Hoover Institution. 

"The normal SWAT strategy of surrounding, containing, negotiating, 
trying to resolve the situation without violence has to change once the 
killing has begun," McNamara said. "Police strategy then changes to, 
they must go in. " 



California prison records show that authorities issued a warrant for 
Mixon's arrest after he failed to make a mandatory meeting with his 
parole officer on Feb. 19. Parole violators typically face five to nine 
months in prison, said Gordon Hinkle, a spokesman for the state 
Department of Corrections. 

PRISON LIABILITY 

When the state takes someone's liberty and confines that person to a prison, 
it also takes on the responsibility for his or her health, safety, and general 
welfare. That is to say, the state has a duty of care; the state cannot simply lock 
up inmates and forget about them. It is responsible for what happens to the 
inmate while in its custody. This is discussed in Tartaro (2005, p. 113): 
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When police or corrections personnel take custody of an alleged 
offender, the government becomes responsible for that person's safety 
and general well-being (Estelle v. Gamble, 1976). 

When the state or one of its agents breaches its duty of care, the state is civ- 
illy liable for any harm that is suffered. Precisely what constitutes an accept- 
able standard of care for inmates is a matter of much debate and continuous 
litigation. 

Civil Rights: Section 1983 

An adjunct to the basic duty of care that exists between prisons and inmates is 
the provision that the state must refrain from violating the inmate's civil rights. 
In the United States, all citizens are guaranteed protection of their rights by 
Title 42, Section 1983 of the United States Code titled "Civil action for depri- 
vation of rights. " It provides in whole that: 

Every person who, under color of any statute, ordinance, regulation, 
custom, or usage, of any State or Territory or the District of Columbia, 
subjects, or causes to be subjected, any citizen of the United States 
or other person within the jurisdiction thereof to the deprivation of 
any rights, privileges, or immunities secured by the Constitution and 
laws, shall be liable to the party injured in an action at law, suit in 
equity, or other proper proceeding for redress, except that in any action 
brought against a judicial officer for an act or omission taken in such 
officer's judicial capacity, injunctive relief shall not be granted unless a 
declaratory decree was violated or declaratory relief was unavailable. 
For the purposes of this section, any Act of Congress applicable 
exclusively to the District of Columbia shall be considered to be a 
statute of the District of Columbia. 

The nature, intent, and usage of Section 1983 protections are explained in 
Rigby (2008, p. 419): 

Title 42, Section 1983 of the United States Code prohibits public officials 
from violating individuals' civil rights and liberties guaranteed by the 
Constitution and federal law. The Act seeks to accomplish its objective 
by providing a civil cause of action for plaintiffs whose civil rights and 
liberties are infringed by government actors. Section 1983 is frequently 
employed to sue state and local law enforcement and corrections 
officers. Although the legal elements of Section 1983 apply equally 
throughout the United States, the effect of Section 1983 may vary 
depending on each jurisdiction studied. For instance, individuals in 
some areas of the nation seem to be particularly at risk of having their 
individual constitutional rights violated. In other jurisdictions, however, 
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the government appears to be burdened by an unusual amount of 
frivolous Section 1983 claims. 

Section 1983 is meant to provide citizens, even incarcerated ones, with the abil- 
ity to hold the government civilly accountable for violations of their civil rights. 
It is one of the only safeguards that citizens have against abuses by law enforce- 
ment and corrections officers because of its power to hold them accountable, as 
well as its deterrent effect. It also serves the important role of reminding govern- 
ment agents that they are subordinate to the law just like everyone else. 

Ironically, Section 1983 lawsuits are often filed by prison inmates without the 
benefit of legal counsel, many of which are successful. Access to the prison's 
legal library, after all, is considered a right. 

Health Care 

One of the key duties of care held by the state with respect to prison inmates 
involves providing adequate health care. As provided in Estelle v. Gamble 
(1976): 

An inmate must rely on prison authorities to treat his medical needs ; 
if the authorities fail to do so, those needs will not be met. In the 
worst cases, such a failure may actually produce physical "torture or 
a lingering death, "... The infliction of such unnecessary suffering is 
inconsistent with contemporary standards of decency as manifested 
in modern legislation codifying the common law view that "it is but 
just that the public be required to care for the prisoner, who cannot, by 
reason of the deprivation of his liberty, care for himself. " We therefore 
conclude that deliberate indifference to serious medical needs of 
prisoners constitutes the "unnecessary and wanton infliction of pain," 
Gregg v. Georgia, supra, at 173 (joint opinion), proscribed by the Eighth 
Amendment. This is true whether the indifference is manifested by 
prison doctors in their response to the prisoner's needs or by prison 
guards in intentionally denying or delaying access to medical [pl05] 
care or intentionally interfering with the treatment once prescribed. 
Regardless of how evidenced, deliberate indifference to a prisoner's 
serious illness or injury states a cause of action under § 1983. 

This duty is significant because inmate populations are on the rise and rates of 
inmate illness are much higher than those found on the outside. The situation 
is described in Jones (2008, p. 181): 

The prison population in America is not only vast and rapidly 
expanding, but also "the prevalence of chronic illness, communicable 
diseases, and severe mental disorders among people in jail and 
prison is far greater than among other people of comparable ages." 
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Specifically, the "[significant illnesses afflicting corrections populations 
include coronary artery disease, hypertension, diabetes, asthma, 
chronic lung diseases, HIV infection, hepatitis B and C, other sexually 
transmitted diseases, tuberculosis, chronic renal failure, physical 
disabilities and many types of cancer. " 

While physical illness is prevalent in inmate populations, so too is mental 
illness. 

Appelbaum, Hickey, and Packer (2001 ) provide a useful discussion that explains 
how to approach the problem to achieve some success (p. 1343): 

Prisons have become the homes of thousands of inmates who have 
mental disorders. The stress of incarceration can cause morbidity 
among these individuals, resulting in more severe symptoms and more 
disruptive behavior. Effective treatment for such inmates often involves 
services provided by a multidisciplinary treatment team that includes 
correctional officers. Correctional officers can assist in observations and 
interventions, and they play a unique role on specialized housing units. 
Successful collaboration between correctional officers and treatment 
teams requires a foundation of mutual respect, shared training, and 
ongoing communication and cooperation. With these elements in place, 
correctional officers can assist the treatment team and make important 
and constructive contributions to the assessment and management of 
offenders who have mental disorders. 

This discussion suggests one standard of care that involves all prison staff work- 
ing together for the betterment of the inmate. However required standards 
of care vary widely. For example, in U.S. federal institutions, prisoners have 
a right to the standard of care that exists in the community where the facil- 
ity is located. As a result, inmates at the Federal Medical Clinic in Rochester, 
Minnesota, are entitled to treatment at the Mayo Clinic because this is the local 
standard of care. In communities with less access to quality medical care, the 
prison's standard of care is lower. 

When prison staff or administrators are aware of medical conditions that go 
untreated, or of treatment conditions that are beneath the ascribed standard 
of care, both the state and the individual may be held responsible. This is 
explained in a discussion regarding the dangers of outsourcing prison health 
care to private for-profit corporations in Jones (2008, pp. 201-202): 

The practice of outsourcing health care in prisons and jails to for- 
profit corporations is fundamentally broken. The level of care 
these corporations provide inmates is dangerously inadequate and 
considering the race to the bottom that occurs when several of these 
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corporations compete for the same contract, the level of care can only 
get worse. Because prison officials know of the substantial risk to 
inmate health that outsourcing prison health care can cause, when a 
prison official chooses to implement a prison health care system that is 
outsourced to a for-profit corporation, that prison official is deliberately 
indifferent to the health care rights of inmates. Therefore, that prison 
official could be held liable for violating the Constitutional rights 
of inmates by implementing a prison health care system that is the 
equivalent of cruel and unusual punishment. 

As an example of what administrators are and are not aware of with respect 
to offender treatment, consider the following: to cut down on the high costs 
of prisoner mental health care, many facilities no longer have a psychiatrist 
on staff. In such cases, consultations may be performed through tele-psychiatry 
rather than by an on-site psychiatrist. Furthermore, many inmate psycholog- 
ical services are also currently being provided for by master's degree-level 
counselors or practicum students who are supervised by a few doctoral-level 
psychologists. 



THE ROLE OF THE FORENSIC CRIMINOLOGIST 

Forensic criminologists have a long-established tradition of participation in 
civil trials where issues related to prison negligence and liability are concerned. 
They may be hired by either side of a legal dispute to determine whether a stan- 
dard of care was met; whether harm to an inmate or staff was foreseeable; or 
whether harm to an inmate or staff was in any way preventable. In their role 
as forensic consultants or experts, they can determine and evaluate the cir- 
cumstances surrounding these issues and render findings to assist with legal 
proceedings. 



TYPES OF LIABILITY 

In Chapter 7 we discussed the concept of premises liability. The types of liabil- 
ity incurred by prisons may be viewed as, essentially, a specialized subset of 
premises liability. Having touched on other areas of liability already in this 
chapter, in the following sections we will discuss liability issues related to con- 
ditions of confinement, assault, rape, in-custody deaths, and negligent super- 
vision and release. 

Conditions of Confinement 

Inmates are able to bring suit against correctional facilities for a broad spec- 
trum of issues related to the circumstances of their incarceration. Common 
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5 Unless otherwise noted, these 
are adapted from Williams v. 
Ozmint (2008). 



problems raised in inmate lawsuits include complaints regarding conditions 
of confinement such as the following: 5 

■ Cruel and unusual punishment: This requires demonstrating that the 
deprivation of a basic human need was sufficiently serious and that 
prison staff acted with a "sufficiently culpable state of mind." 

■ Excessive use of force by prison staff. This requires establishing whether 
the force applied was "in a good faith effort to maintain or restore 
discipline, or maliciously and sadistically to cause harm. " 

■ Inadequate medical care; This requires establishing whether prison staff 
were deliberately indifferent to the inmate's serious medical needs. 
As explained in Miltier v. Beorn, 896 F.2d 848, 851 (4th Cir.1990) 

"To establish that a health care provider's actions constitute deliberate 
indifference to a serious medical need, the treatment must be so grossly 
incompetent, inadequate, or excessive as to shock the conscience or to 
be intolerable to fundamental fairness." 

■ Access to courts: Inmates have a right to fair access to the courts, and 
must be provided with the means to present appeals and complaints. 
According to Bounds v. Smith, 430 U.S. 817, 825, 97 S.Ct. 1491, 52 
L.Ed.2d 72 (1977), inmate access must be "adequate, effective and 
meaningful." This means that the prison must either provide inmates 
with access to a law library, or with some form of legal counsel. To prove 
such claims, the inmates must demonstrate that their right to access has 
been interfered with in some way, if not entirely infringed upon. 

Consider the issues related to conditions of confinement raised in a suit 
filed on behalf of 40 female inmates against New Jersey State Prison (Hepp, 
2008): 

A judge [has] denied the state's request to toss out a civil-rights 
lawsuit filed by female inmates held in "lock-down conditions" at New 
Jersey's maximum-security prison, finding that their claims "if later 
found to be true, constitutes cruel and unusual punishment." 

The American Civil Liberties Union filed the lawsuit in December 
on behalf of 40 women who were sent to New Jersey State Prison in 
Trenton in March 2007 to alleviate overcrowding at the Edna Mahan 
Correctional Facility for Women. 

The women claim they have been kept in their cells for up to 22 hours a 
day because prison officials must separate them from the facility's 1,800 
male inmates. As a result, the women allege they do not have access to 
the prison's law library and school, they receive medical attention in an 
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open area of their unit as prison guards watch and they are barred from 
the men's prison yard. 

"Plaintiffs raise a number of significant genuine issues of material 
fact as to the general conditions of confinement, and specific actions 
or inaction on the part of the defendants, which if later found to be 
true, constitutes cruel and unusual punishment," wrote Superior Court 
Judge Maria Sypek. "A fact-finding record is necessary in order to 
analyze all of these allegations and reach a conclusion as to what, if any 
constitutional and civil rights are being violated. " 

While sometimes frivolous, the ability of inmates to make these kinds of legal 
complaints is an important part of acknowledging their civil rights, as well as 
providing a check against abuse. 

Assault 

Assault is common in prison, whether it is staff-on-inmate, inmate-on-staff, 
or inmate-on-inmate. Some assaults may be both foreseeable and prevent- 
able. As mentioned previously in this chapter, it is incumbent on prison 
staff to provide a safe environment for people in their custody. However, 
there are documented instances when prison staff have openly encouraged 
inmates to harm each other for their own amusement. Consider the follow- 
ing case, in which Daniel Zabuski, a convicted rapist, alleged that guards 
tipped off other inmates regarding the nature of his crime. As reported in 
Krikorian (2003): 

A convicted rapist sentenced to 80 years to life in prison has been 
awarded $17,500 by Los Angeles County to settle a lawsuit that 
claimed he was assaulted by other inmates while in the custody of the 
Sheriff's Department in 2001.... 

Daniel Zabuski of Canoga Park, who was sentenced last August to 
state prison for the rape and assault of three women he met through 
the Internet, sued the county and the Sheriff's Department in December 
2001. 

Zabuski, 43, alleged in the suit that he was "beaten beyond 
recognition" by inmates on various occasions between Jan. 3 and 
Feb. 13, 2001, while at the Peter J. Pitchess Detention Center in 
Castaic. 

He said three sheriff's deputies implied to other inmates that he 
had been charged with sexually assaulting a minor, which led to the 
beatings. He also alleged negligence by the deputies for doing nothing 
to stop the attacks. 
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Los Angeles County Deputy Counsel Johanna Fontenot called the 
settlement a matter of "cost benefit." 

"We were confident we would have prevailed, but this was just one of 
those cases where we really look at the cost benefit, " Fontenot said. 
"We think we would have had a good chance at winning at trial, but it 
didn't seem worth going to trial. " 

Although Zabuski had requested placement in a segregated housing 
unit because of the nature of the charges against him, at the time of the 
alleged beatings he was in the jail's general population. 

Although the preceding example would not be included in what is often called 
a "frivolous lawsuit," jail and prison administrators may be confronted with 
these types of lawsuits. For example, inmates have sued over receiving soggy 
sandwiches (Brittaker v. Rowland), finding gristle on their turkey leg (Attwood v. 
Bowers), and for having to watch network television rather than satellite televi- 
6 See http://www.lectlaw.com/ sion (Jackson v. Barton). 6 While it is certainly true that it is important to perform 
files/fun30.htm a cost-benefit analysis when deciding whether to settle inmate lawsuits, a pol- 

icy of favoring settlement would seem to encourage the very type of frivolous 
suits that the state should want to discourage. 

Rape 

Conservative estimates from a number of different studies suggest that between 
13% and 25% of prison inmates have been raped while incarcerated (Peretti, 
2007). As with instances of assault, rape in prison can occur staff-on-inmate 
or inmate-on-inmate. Ironically, this act is committed for a variety of motives 
shared by staff and inmates alike, such as the assertion of power and control, 
as a form of punishment, or as an extension of entitlement. Moreover, it has 
become less difficult for inmates to hold prison staff accountable for rapes 
that they commit or allow by virtue of a failure to protect, as reported in 
Egelko (2009): 

The state Supreme Court allowed a transgender former prison inmate 
... to proceed with a lawsuit accusing prison guards of failing to protect 
her from being raped and beaten by her cellmates. 

In her suit, Alexis Giraldo said she was being held at Folsom State 
Prison for shoplifting and a parole violation in January 2006 when a 
cellmate began assaulting and raping her on a daily basis. She said 
prison staff ignored her complaints until March 2006, when she was 
transferred to segregated housing after a second cellmate attacked her 
with a box-cutter. She was paroled in July 2007. 

Prison officials denied failing to protect Giraldo, who was housed at 
the all-male prison because she had not undergone surgery. A San 
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Francisco jury rejected her emotional-distress claim against six prison 
employees in August 2007 after the trial judge dismissed her claim of 
negligence, ruling that guards have no legal duty to protect inmates 
from harm. 

The First District Court of Appeal in San Francisco overturned the 
judge's ruling last November, saying a jailer who takes a prisoner 
into custody must take reasonable steps to protect that prisoner from 
foreseeable injuries. California's high court denied review of the state's 
appeal . . . , allowing Giraldo to pursue her claim that negligence by 
prison employees was a cause of the assaults. 

There are certain characteristics which are known to increase inmate risk of 
being the victim of rape, discussed thoroughly in Peretti (2007, pp. 762-763): 

From the day he sets foot in the penitentiary, the male inmate faces the 
possibility of sexual assault at the hands of another inmate or group 
of inmates. There are certain inmates, however, who have a higher 
probability of being attacked. Sexual predators look for vulnerable 
inmates upon whom to prey. The most vulnerable inmates usually 
are "young, nonviolent, first-time offenders who are small, weak, shy, 
gay or effeminate, and inexperienced in the ways of prison life." The 
classic example of an obvious sexual assault target is Dee Farmer, the 
inmate whose litigation led to the current Supreme Court's definition 
of the "deliberate indifference" standard. Farmer was a preoperative 
transsexual with breast implants who looked young and had many 
feminine characteristics. Within two weeks of arriving at a maximum- 
security federal prison, Farmer was savagely beaten and raped in his 
own cell by another inmate. 

Often an inmate's physical characteristics immediately indicate to a 
predator that an inmate is particularly vulnerable. As in Farmer's case, 
inmates who have feminine characteristics are at a severe risk of sexual 
assault. An inmate's "aura of femininity, " which may include a high- 
pitched voice, youthful look, small build, feminine clothing or hairstyle, 
or open homosexuality, suggests to a predator prisoner that the 
inmate is available for sex. Younger prisoners also face a greater risk. 
Because these inmates' youthful features may correlate with femininity, 
physical weakness, or inexperience with respect to prison life, they are 
extremely vulnerable to sexual assault. Physically smaller inmates are 
also in great danger of being victimized in prison, as they are less able 
to defend themselves against any physical attack. 

An inmate's prior prison experience and personal history are also 
strong factors in determining whether he will be the target of a sexual 
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assault. New "fish" entering prison for the first time might not know 
the system and are often unaware of the unwritten "rules of the game. " 
A sexual predator may give a new inmate some cigarettes or candy 
with the expectation of sexual favors in the future. The new inmate, 
unaware that there is nothing free in prison, may unsuspectingly take 
the "gift." Or, lacking friends and allies for protection, a new inmate 
may be threatened with physical violence if he does not submit to 
sexual acts. Describing what life is like for a new inmate, an Arkansas 
prisoner told Human Rights Watch that "[u]nless the new arrival is 
strong, ugly, and efficient at violence, they are subject to get seduced, 
coerced, or raped." Additionally, inmates who come from middle- or 
upper-class backgrounds usually are not "street- wise," do not possess 
personal combat skills, and are unfamiliar with life in confinement, 
making them even more vulnerable. 

Prisoners who possess any one of these physical characteristics or 
personal histories are generally more likely than other inmates to be 
subject to prison rape. Inmates who possess multiple characteristics 
are significantly more likely to be targeted by sexual predators. 
Prison officials who witness prison life daily understand these inmate 
dynamics, as well as the reality that there are some prisoners who are 
more susceptible to rape than others. Based on the common victim 
profile, prison officials — and even outside observers with minimal 
understanding of life behind bars — can predict with a high degree of 
accuracy which inmates will be victims of sexual assault. 

In describing the nature and impact of prison rape on inmates, Corlew (2006, 
pp. 160-161) offers the following, which is consistent with concerns raised 
throughout this chapter regarding the strain of prison environment, the 
compounded mental anguish, and the high risk of contracting or spreading 
disease: 

The impact of prison rape upon its victims can be debilitating and 
overwhelming. Sexual victimization has profound physical, social, 
and psychological effects — effects that are magnified in confinement 
settings. Victims often endure great physical pain and sustain various 
injuries. Moreover, any episode of sexual assault could ultimately 
prove deadly since incarcerated victims are at an increased risk of 
contracting sexually transmitted and other communicable diseases 
such as HIV, AIDS, tuberculosis, and hepatitis B and C. For instance, 
the rate of HIV in prison is ten times higher than in the population 
at large. Conseguently, a misdemeanor offender could go into prison 
with only a short sentence, but end up being dealt — in effect — a death 
sentence. 



Types of Liability 




Like victims of sexual assault generally, incarcerated victims experience 
a host of psychological problems, including anger, anxiety, depression, 
shame, Post Traumatic Stress disorder, and Rape Trauma Syndrome. 
These emotional hurts often cause victims to attempt suicide. 
Furthermore, if a prisoner is raped once, it is likely that he or she 
will be targeted again: repeated victimization is common in prisons. 
Targeted prisoners are stigmatized (derogatorily called "punks," 
"bitches," "turnouts," or "queens"); they live in fear and hopelessness. 
Not only do the victims themselves suffer, but the victims' families 
experience feelings of desperation and helplessness as well, and are 
afraid for their loved one's physical and emotional well-being. 

Exasperating the situation, incarcerated victims often feel continuously 
vulnerable — an escape from the torture is impossible and victimization 
is inevitable. They can neither run nor can they hide from their 
attackers. They cannot choose their cellmates. Many have found 
grievance and investigation procedures inadequate. Pleas for help are 
frequently unnoticed, ignored, or disbelieved. Prisoner grievances are 
often denied for lack of evidence. While studies of corrections officers 
generally show that they are willing to protect inmates from sexual 
assault, many victims are still told they have two choices: in prison 
vernacular, "fight or fuck; " or in other words, fend for yourself. An 
inmate-victim in a Texas prison endured severe sexual abuse at the 
hands of incarcerated gang members. Considering him its "property," 
the gang threatened and beat the victim, and forced him to engage in 
oral and anal sex. The victim filed many grievances and reported the 
abuse to prison guards, but for over nine months, his pleas for help 
were ignored. Prison staff members told him that he was lying about 
being sexually abused, that he "must be gay," and that he should "be a 
man [and] take care of [his] business." 

Inmates who break the "code of silence" by reporting an incident 
may be subjected to increased violence if corrections officials do not 
adequately protect them. Because victimized inmates fear such a result, 
many incidents go unreported. Those who do come forward to report 
incidents of rape may be stigmatized even more than they were before, 
and other inmates may ridicule them in the prison yard. To protect 
prison rape victims, prison officials often separate them from the 
general population, but this solution could mean the victim is isolated, 
a situation that carries with it its own negative emotional baggage. 
Thus, victimized inmates experience difficulty in reporting sexual 
abuse, which contributes to the lack of definitive statistics concerning 
prison sexual assault. Another factor contributing to the problem 
of prison rape is that prison officials may find it hard to distinguish 
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consensual relationships from coercive ones. At first, victims may fight 
to defend themselves, but repeated beatings from stronger (or multiple) 
attackers often cause once-strong fighting spirits to break. Many 
victims eventually submit to a "protective pairing relationship" (called 
"hooking up"), where one inmate allows another inmate to control his 
or her body in exchange for protection from other inmates. Although 
these relationships are by their nature coercive — maintained by threats 
and intimidation — prison officials may look the other way, finding it 
hard to distinguish protective-pairing sexual relationships from truly 
consensual ones. 

What this suggests is that liability from prison rape is not just about the harm 
caused to the victim in the immediate sense, but also the ongoing and col- 
lateral damage that ensues in the prison environment. Moreover, the inmate 
characteristics that increase the risk of rape are not unknown to those in the 
prison system. So despite being a long-standing part of prison culture, prison 
rape represents a tremendous health and safety issue that requires acknowl- 
edgment and remedy — not tacit approval or open encouragement, as has been 
historically the case. 

Prison rape is in fact a serious enough problem in the United States that it has 
required presidential intervention to define what it is and how prisons must 
respond to its occurrence. As explained in Corlew (2006, p. 158): 

On September 4, 2003, President Bush signed into law the Prison 
Rape Elimination Act of 2003 ("PREA" or "Act"). Although many 
Americans treat the issue of sexual assault in prisons as the topic of 
jokes, Congress decided it was no laughing matter and unanimously 
passed PREA — a bipartisan effort to reduce and eliminate prison rape 
in an effective and comprehensive manner. Through the Act, Congress 
intends "[t]o provide for the analysis of the incidence and effects of 
prison rape in Federal, State, and local institutions and to provide 
information, resources, recommendations, and funding to protect 
individuals from prison rape." The Act defines "prison rape" broadly to 
encompass various coercive sexual acts (including penetration of any 
sort, oral sodomy sexual assault with an object, and sexual fondling) 
accomplished through physical force or intimidation and occurring 
in any federal, state, or local confinement facility. To be eligible for 
federal funding for prisons, a state must cooperate with prison rape 
studies and implement minimal national standards for preventing, 
investigating, and prosecuting incidents of prison rape. Through this 
legislation, the federal government hopes to confront, eradicate, and 
prevent sexual assault in the nation's prisons and jails — a problem that, 
until now, had largely been ignored by government officials. 
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The message sent to prisons by the federal government is clear: rape is not a 
joke and must not be tolerated — so start taking it seriously or risk losing fed- 
eral dollars. However, while its intentions are good and useful, the extent to 
which this Act may be enforced is debatable, although it does provide a useful 
yardstick for duty of care during litigation. 

An inmate is a protected person because he or she is in the custody of the 
government. Therefore, the very nature of the power differential between staff 
and inmate make even "consensual" sex nonconsensual. It is similar to statu- 
tory rape when a teenager may "consent" to sex with an adult but is incapable 
of legally offering that consent due to legal status. Unfortunately, there are 
many cases of staff, both correctional officers and support staff, being "walked 
out" of institutions after engaging in sexual acts with inmates. Sometimes these 
"consensual" relationships are initiated by staff, but often inmates will target 
vulnerable staff and court them. Inmate-initiated romantic relationships with 
staff are sometimes used as a means to garner special privileges, to have con- 
traband smuggled in for them, or even to aid in escapes. Once any rule viola- 
tion is made by the staff member, the inmate essentially has leverage for future 
requests to violate protocol. When the staff member is no longer useful to that 
inmate, he or she may report the sexual relationship to authorities. These staff 
people are then open to criminal prosecution for rape or abuse in addition to 
various other criminal charges. 

In-Custody Deaths 

When an inmate dies in the custody of a jail or a prison, that death must be 
investigated. This holds true whether the death is a suicide or not, and even when 
suicide is believed to be "obvious." As provided in Tartaro (2005, p. 113): 

Officers are responsible for not only keeping inmates safe from each 
other, but they are obligated to keep inmates safe from themselves 
(Collins, 1995; Hanser, 2002). Officers and civilian staff in prisons, jails 
and police lock-ups have to deal with the possibility that inmates under 
their supervision might attempt to take their own lives. 

In-custody death investigations are typically massive and involve far-reaching 
interviews of prison staff, inmates, and reviews of collateral information such as 
the inmate's property, medical charts, and institutional paperwork. Investigators 
must determine whether the event was foreseeable and whether all staff mem- 
bers involved with the inmate's care were performing their work in accordance 
with policy during the time frame in question. 

In-Custody Suicide 

Consider the case of 1 8-year-old Angela Enoch, incarcerated at the Taycheedah 
Correctional Institution in Wisconsin. She was mentally ill and had been in 
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and out of institutions and out of foster care her entire life. It was reported that 
(Diedrich, 2008): 

The State of Wisconsin has agreed to pay $635,000 to the family of a 
woman who committed suicide while in the Taycheedah Correctional 
Institution, according to federal court documents. 

Angela Enoch, 18, killed herself in 2005 after reportedly pleading 
for psychiatric help for days. She used ripped pieces of her pillow to 
strangle herself. 

The two sides entered into settlement talks, which broke down without 
an agreement, said James Gende, an attorney representing Enoch's 
estate and two of her sisters. 

Then the state filed a pleading, offering to pay $635,000, he said. The 
plaintiffs decided to take that offer rather than go to trial, Gende said. 
The state did not admit liability in the case, he said. 

"Our goal is the care of the family. Of course, we could have held out for 
more money. It is a substantial sum of money for the family, " he said. . . . 

That lawsuit, filed in May 2006, alleged the health care system at 
Taycheedah was "grossly deficient," leaving women vulnerable to 
contagious diseases and subjecting them to medical mistakes that 
resulted in suicide or painful disabilities. 



Separately, the U.S. Department of Justice reported in 2006 that 
Taycheedah's mental health system was unacceptable and threatened 
to sue. 

John Dipko, spokesman for the Wisconsin Department of Corrections, 
said state officials continue to work with federal officials on those 
issues. He said 33 positions have been added and care programs 
expanded, and that plans are under way for a new health facility at the 
prison. 

Further details are reported in Harris (2009): 

Enoch entered Wisconsin's juvenile court system at age 12 and was 
charged with her first adult crime at 14. She had a history of assaults, 
as well as self-destructive and suicidal behavior. 

She had been diagnosed with bipolar disorder, personality disorder, 
mood disorder and attention deficit hyperactivity disorder. Despite a 
court order to give Enoch her prescription medications, Taycheedah 
staff "failed to take the necessary action in administering (her) 
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prescribed medications in the days immediately preceding her death of 
June 19, 2005," the lawsuit alleges. 

The suit also alleges it took staff six to eight minutes to enter Enoch's 
cell after observing her strangling herself. 

"(Taycheedah) staff's reaction to Enoch's self-strangulation was 
unreasonably delayed and in violation of their standard operating 
procedures for response to an emergency situation, which was a 
substantial cause of Enoch's death," the suit reads. 

Among the violations of law, the suit alleges wrongful death, cruel 
and unusual punishment, violation of equal protection, and violations 
of the federal Rehabilitation Act and the Americans with Disabilities 
Act. 

The suit also alleges gender-based disparities. Female prisoners are not 
afforded the same level of psychiatric care available to male offenders 
at the Wisconsin Resource Center, a specialized mental health facility 
administered by the state Department of Health and Family Services 
through a partnership with the Department of Corrections. 

While the state concedes no wrong in this case, it is useful to note that the 
head of the prison cited that improvements were being made at the prison with 
respect to more and better educated staff. 

In-Custody Homicide 

Consider the case of Brian Thomas Edwards, serving time in a maximum- 
security prison in Victoria, Australia. It was reported that (Murdered inmate 
'failed' by prison, 2007): 

The son of an inmate fatally stabbed in a maximum security Victorian 
prison nine years ago says prison authorities failed in their duty of care 
to protect his father. 

Brian Thomas Edwards was murdered by two inmates in Barwon 
Prison, south-west of Melbourne, on March 2, 1998. The 48-year-old 
was attacked from behind, suffering six stab wounds to the chest 
with a stolen knife, and died in an ambulance soon after, the Victorian 
Coroner's Court heard today. 

Edwards' son, Mark Edwards, told coroner Jane Hendtlass that his 
father was "in care" at Barwon, which he believed was negligent over 
his father's "barbaric death." 

"I certainly think they failed in their duty of care (to my father)," 
Mr Edwards said. 
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Dr Hendtlass told Mr Edwards it was not under her jurisdiction to 
determine whether the prison had failed in its duty of care over his 
father's death. 

The inquest into Edwards' death follows a cold-case investigation in 
which conclusive DNA evidence led to the arrest of Stephen Matthew 
Wenitong and Nathan Daniel Berry. 

Wenitong, 35, and Berry, 29, were arrested in St Kilda in January 2004 
by homicide squad detectives. 

They were found guilty of murdering Edwards in the Victorian Supreme 
Court in November 2005. 

Wenitong was sentenced to a non-parole period of 20 years and Berry, a 
non-parole period of 17 years. 

Homicide squad Detective Sergeant Anthony Thatcher told the inquest 
a "code black" or a total prison lockdown was called after Edwards was 
found in his cell, covered in blood and bleeding from his chest. 

"Ambulance officers attempted to revive him... he died in the rear of 
the ambulance," Det Sgt Thatcher said. 

After forensic testing, the sports shoes belonging to Wenitong and 
Berry had DNA evidence traced to Edwards, Det Sgt Thatcher said. 

Edwards' family asked through coroner's assistant Senior Constable 
Greg McFarlane about the motive of the murder, to which Det Sgt 
Thatcher replied: "There was a misconception that Mr Edwards was a 
police informer... but that was totally untrue." 

Det Sgt Thatcher also said an associate of Berry had harboured "ill- 
feeling" towards Edwards. 

Edwards was found guilty of drug-related offences in February 1998 
and was sentenced to 27 months. 

He was due to be released from prison on May 4, 2000. 

Edwards was described as an "experienced prisoner who was a gentle 
giant with a passive demeanour. " 

While the precise liability of the prison in this case is unclear, it does pres- 
ent a fact pattern that requires investigation. The placement of a nonviolent 
offender in a maximum-security prison; the histories of those he was placed 
with; the supervision required at the time of his death. All these questions 
and more beg answering to establish whether or not the prison or the state is 
liable. 
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Negligent Housing, Release, and Supervision 

Individuals who work in corrections and in community supervision should be 
aware of the potential liability they may incur as individuals or for the insti- 
tution they are working for at the time. People who work in corrections must 
make many tough decisions regarding inmate housing, access to treatment, 
and how to address grievances in a timely and judicial manner. When an inci- 
dent occurs that brings these decisions under scrutiny by authorities and a 
forensic criminologist, the correctional worker will have to justify his or her 
decision and above all have these decisions well documented. 

Regarding inmate housing, an inmate has to be placed in the least restrictive 
environment given his or her crime and behavioral history. Those with less 
serious crimes and with no history of violence should be housed with simi- 
lar risk level inmates and not with the most violent offenders. In addition to 
placing an inmate in the least restrictive yet appropriate security level, cor- 
rectional staff must decide whether to grant an inmate protective custody 
status or segregation status. Protective custody (PC) is often requested (e.g., 
"P-C up") by vulnerable inmates who wish to be housed separately from 
the general population. Depending on the size of the institution, these indi- 
viduals will be housed either on their own unit or in individual segregation 
housing. Some PC inmates may make grievances about the level of restric- 
tion they may have as a result of their protective status, or allege that staff 
treat them in a derogatory manner because PC inmates can be perceived by 
some as weak or lacking integrity since some have sex offense charges or are 
informants. 

Access to treatment, as mentioned previously, is a right of inmates in the cus- 
tody of the government. Most requests for treatment are done through some 
kind of formal process, often a written request to medical or to psychology 
staff. Many institutions have time frames in which these requests should be 
addressed, and it is imperative that the workers address these concerns in a 
timely fashion. If an incident does occur involving this inmate and the staff 
member has not addressed the request in a timely fashion, the institution might 
be liable. Documentation of when requests were received, when the worker 
responded to that request, and the resolution of that request is all important 
when reviewed by an outside investigator. 

When a person is given probation or an inmate is released on parole (in the few 
states that still grant parole), those who supervise the individual might come 
under scrutiny by various professionals. Keeping clear notes of times the per- 
son met with the parolee/probationer as well as documentation of times they 
have spoken on the phone or attempted to make contact is important when 
reducing liability. Essentially, when a case is reviewed, an action occurred only 
if it was documented. If a supervisee commits a crime while under supervision, 
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a probation and parole officer must then demonstrate that he or she did every- 
thing according to the standards of that profession and to prove that through 
documentation. 



SUMMARY 

Far more people are incarcerated in the United States than in any other coun- 
try in the world, whether they are housed in jails, state or federal prisons, and 
regardless of the security level. This has become a tremendous strain on state 
budgets, as well as an undeniable racial issue. Ideally, the role of corrections is 
to securely detain those convicted of crimes, to protect them from themselves 
and others detained in the same facility, to provide basic medical and mental 
health care, and to separate dangerous felons from regular citizens. 

The role of correctional officers is to maintain security and order in prisons. 
These individuals often work under difficult conditions. Although charged 
with this important job, there is often a lack of educational standards, poor 
employment screening, and low pay among correctional officers. This unfortu- 
nately leads to the smuggling of contraband by prison staff. 

Community corrections is an alternative to incarceration meant to defer the 
rising cost of full-time imprisonment or assist offenders with the process of 
re-entry into society. These sentencing alternatives involve Bail Supervision 
Programs, Alternative Measures Programs, Restitution Programs, Fine Options 
Programs, Community Service Orders, Probation, Intensive Supervision 
Probation, Conditional Sentence of Imprisonment, Attendance Center 
Programs, Electronic Monitoring, Community-Based Centers, Temporary 
Absence Programs, and Parole. 

When inmates are incarcerated, they cannot simply be locked up and forgotten 
about. That is, the staff as well as the state have a duty of care when it comes 
to inmates. The state therefore must provide adequate health care as well as 
mental health interventions. Moreover, prisons may also be liable for issues 
related to conditions of confinement, such as excessive use of force by prison 
staff, inadequate medical care, and access to courts; assault; rape; in-custody 
deaths, including suicide and homicide; and negligent housing, supervision, 
and release. Forensic criminologists may play a role in facilitating the civil trials 
where these issues of prison negligence and liability are concerned. 

Review Questions 

1. T/F There are more people incarcerated in the United States than in any other 
country. 

2. What is the role of corrections? 

3. What is the role of correctional officers? 
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4. T/F In most jurisdictions correctional officers caught smuggling contraband into the 
prison are fired on the spot. 

5. What is the difference between a federal and a state court conviction? 

6. Name and describe five different community corrections options. 

7. Why is a policy favoring settlement for inmate lawsuits detrimental to the state? 

8. What is the state and staff's duty of care? How does this relate to their civil liability? 
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KEY TERMS 



Diylabbing: Testifying to forensic tests that were never conducted. 

Exculpatory Evidence: Evidence that tends to show that a defendant is 
not guilty or had no criminal intent. 

Forensic Fraud: Cases in which forensic science and law enforcement 
experts have provided sworn testimony, documents, or reports intended 
for the court that contain deceptive or misleading information, findings, 
opinions, or conclusions. 

Innocence Network: An association of organizations dedicated to 
providing free legal and/or investigative services to prisoners for whom 
evidence discovered post conviction can provide conclusive proof of evidence. 

Pro Bono: Work undertaken voluntarily or without payment for the public 
good. 

Prosecutorial Misconduct: Improper or illegal behavior by any prosecutor 
that violates his or her sworn duty to follow the law and act on behalf of 
the public good when attempting to secure a conviction (e.g., failure to 
disclose exculpatory evidence or witnesses; subornation of perjury; and 
tainting the jury pool with false or misleading public statements). 



We may be hardened to the idea of criminals harming innocent people, but 
everyone cringes at the notion that innocent people may be mistakenly pun- 
ished for a crime (or crimes) they did not commit. Indeed, English common 
law and the United States criminal justice system are premised on the maxim 
that it "is far worse to convict an innocent man than to let a guilty man 
go free." 1 Consequently, "concern about the injustice that results from the 
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conviction of an innocent person has long been at the core of our criminal 
justice system. " 2 Simply put, then, "the central purpose of any system of crim- 
inal justice is to convict the guilty and free the innocent." 3 

To achieve this objective, the Drafters of the Federal Constitution incorporated 
several "constitutional provisions" that "have the effect of ensuring against 
the risk of convicting an innocent person. " 4 For instance, the 6th Amendment 
affords criminal defendants the right to confront witnesses, 5 the right to a jury 
trial, 6 the right to compulsory process, 7 and the right to effective assistance of 
counsel. 8 Similarly pursuant to the 14th Amendment's Due Process Clause, a 
criminal defendant is entitled to the presumption of innocence, and may insist 
that the State prove his guilt beyond a reasonable doubt. 9 The Due Process 
Clause also mandates that the government disclose evidence that exculpates 
the defendant or mitigates his or her sentence. 10 Moreover, in capital cases, 
because "death is different," the U.S. Supreme Court "has imposed a series of 
unique substantive and procedural restrictions designed to ensure that capital 
punishment is not imposed without the serious and calm reflection that ought 
to precede any decision of such gravity and finality." 11 

Thus, as Justice O'Connor proclaimed before the DNA revolution, "Our society 
has a high degree of confidence in its criminal trials, in no small part because 
the Constitution offers unparalleled protections against convicting the inno- 
cent." 12 As a result, before DNA testing exposed the justice system's unexpected 
error rate, Justice Stevens intimated that wrongful convictions "and 'substan- 
tial claims of innocence' were 'extremely rare.'" 13 Eighty-five years ago, Judge 
Learned Hand offered a similar sentiment when he observed that "[olur 



2 Schlup v. Delo, 51 3 U.S. 298, 325 (1 995). 

"United States v. Nobles, 422 U.S. 225, 230 (1975). 

'Herrera v. Collins, 506 U.S. 390, 398-99 (1993). 

"Crawford v. Washington, 541 U.S. 36 (2004); Coy v. Iowa, 487 U.S. 1 01 2 (1 988). 

"Duncan v. Louisiana, 391 U.S. 1 45 (1 968). 

i Taylor v. Illinois, 484 U.S. 400 (1 988). 

"Strickland v. Washington, 466 U.S. 668 (1984); Gideon v. Wainwright, 372 U.S. 335 (1963). 

9 ln re Winship, 397 U.S. 358 (1970). 

w Kyles v. Whitley, 51 4 U.S. 41 9 (1 995); Brady v. Maryland, 373 U.S. 83 (1 963). 

1 ' Thompson v. Oklahoma, 487 U.S. 81 5, 856 (1 988) (O'Connor, J., concurring); see also Baze v. Rees, 1 28 S.Ct. 1 520, 
1 550 (2008) (Stevens, J., concurring in judgment) (noting that the Supreme Court has "relied on the premise that 
'death is different' from every other form of punishment to justify rules minimizing the risk of error in capital cases."); 
Gardner v.Florida, 430 U.S. 349, 357-58 (1977) (plurality opinion). 

^Herrera v. Collins, 506 U.S. 390, 420 (1993) (O'Connor, concurring). 

'"Schlup v. Delo, 513 U.S. 298, 321 (1995). 
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procedure has been always haunted by the ghost of the innocent man con- 
victed," but posited, optimistically, that "[i]t is an unreal dream." 14 

Thanks to the advent of DNA technology, dogged defense attorneys, and ethical 
prosecutors, however, we have learned that despite all the protections afforded by 
the Federal Constitution, innocent people are wrongfully convicted at a rate much 
higher than ever thought imaginable, particularly in death penalty cases. The U.S. 
Supreme Court recently took notice of this unpleasant reality when it stated "we 
cannot ignore the fact that in recent years a disturbing number of inmates on 
death row have been exonerated." 15 As Justice Stevens explained, "the risk of error 
in capital cases may be greater than in other cases because the facts are often so 
disturbing that the interest in making sure the crime does not go unpunished may 
overcome residual doubt concerning the identity of the offender." Consequently, 
"[wjhether or not any innocent defendants have actually been executed, abun- 
dant evidence accumulated in recent years has resulted in the exoneration of an 
unacceptable number of defendants found guilty of capital offenses." 16 The same 
can be said in noncapital cases, but with greater force because, as will be dis- 
cussed, the vast majority of DNA exonerations are noncapital cases. 

The reasons for such an unprecedented number of wrongful convictions 
are multifaceted and complicated. For instance, while the U.S. Constitution 
bestows upon the criminal defendant many procedural and substantive safe- 
guards, the Supreme Court has made clear that "due process does not require 
that every conceivable step be taken, at whatever cost, to eliminate the possibil- 
ity of convicting an innocent person." 17 As Chief Justice Rehnquist explained, 
"To conclude otherwise would all but paralyze our system for enforcement of 
the criminal law." 18 Another reason may be the simple fact that the criminal 
justice system is administered by fallible human beings. The Supreme Court 
conceded this very point in Herrera v. Collins when it wrote: "It is an unal- 
terable fact that our judicial system, like the human beings who administer 
it, is fallible." 19 Justices Thomas and Scalia reinforced this point in Kansas v. 
Marsh. In light of the DNA exonerations, Justice Thomas acknowledged that 
our justice system was in fact "imperfect," 20 while Justice Scalia went further 

14 United States v. Garsson, 291 F. 646, 649 (S.D.N.Y.1923). 

^Atkins v. Virginia, 536 U.S. 304, 320 n.25 (2002); accord Kansas v. Marsh, 548 U.S. 1 63, 207-21 1 (2006) (Souter, J., 
dissenting) (commenting on the "repeated exonerations of convicts under death sentences"). 

K Baze v. Rees, 1 28 S.Ct. at 1 550 (Stevens, J. concurring in judgment). Justice Marshall made a similar observation 
35 years earlier. See Furman v. Georgia, 408 U.S. 238, 366 (1 972) (Marshall, J., concurring) ("Our 'beyond a reasonable 
doubt' burden of proof in criminal cases is intended to protect the innocent, but we know it is not foolproof. Various studies 
have shown that people whose innocence is later convincingly established are convicted and sentenced to death."). 

]1 Patterson v. New York, 432 U.S. 1 97, 208 (1 977). 

w Herrera v. Collins, 506 U.S. 390, 399 (1 993). 

^Herrera v. Collins, 506 U.S. 390, 41 5 (1 993). 

m Kansas v. Marsh, 548 U.S. 1 63, 1 81 (2006). 
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and stated: "Like other human institutions, courts and juries are not perfect. 
One cannot have a system of criminal punishment without accepting the pos- 
sibility that someone will be punished mistakenly. That is a truism, not a 
revelation. " 21 

Chief Justice Rehnquist and Justices Thomas and Scalia are each right — the 
criminal justice will always, unfortunately, represent a "fallible" or "imper- 
fect" system that produces errors. For instance, the criminal process must rely 
predominantly on eyewitnesses when investigating and prosecuting crimes. 
Eyewitnesses, however, are prone to error when certain factors are present. 
Likewise, the criminal process must also depend heavily on experts and foren- 
sic evidence in order to solve and prosecute crimes. For a variety of reasons, 
which are discussed later, forensic experts have unnervingly high error rates. 
Lastly like any other human institution, rogue actors or agents will undermine 
the institution's accuracy and call into question its integrity by engaging in 
unethical or unprincipled behavior. For example, rogue and corrupt investi- 
gators have elicited countless false confessions, from wholly innocent people, 
through physical and psychological coercion. Similarly, many amoral inves- 
tigators have turned to unreliable jailhouse informants to fabricate evidence 
against a wholly innocent defendant. 

The fact that some degree of error will always permeate the criminal justice sys- 
tem does not mean they cannot be minimized to the greatest extent possible. 
To the contrary, social scientists and criminal justice reformers have identified 
and articulated a plethora of simplistic and innovative reforms that are aimed 
at minimizing the likelihood of a wrongful conviction without reducing the 
probability of accurate convictions. These reforms cover all problem areas such 
as eyewitness identification, forensic science, police interrogations, jailhouse 
informants, and lawyering. 

HISTORICAL CONCERN 

Concern for the innocent and wrongly convicted is not a recent phenomenon. 

Edwin M. Borchard, known for his governmental liability research, 22 is cred- 
ited for being the father of wrongful conviction research. Borchard's interest 
for the wrongly convicted dates back, at least, to 1913 when he published an 



2, Kansas v. Marsh, 126 S.Ct. 2516, 2539 (2006) (Scalia, J., concurring). 

22 See Edwin M. Borchard, "European Systems of State Indemnity for Errors of Criminal Justice," 3 J. Crim. L & 
Criminology 684 (1913); Edwin M. Borchard, "Governmental Liability [Responsibility] in Tort," 34 Yale L. J. 1, 129, 
229 (1 924), 36 Yale L J. 1 , 757, 1 039 (1 926), 28 Colum. L. Rev. 577, 734 (1 928) (this was Borchard's eight-part 
treatise); Edwin M. Borchard, "State Indemnity for Errors in Criminal Justice," 21 B.U. L. Rev. 201 (1941). 
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article in the Journal of Criminal Law and Criminology. 23 According to Borchard, 
"No attempt whatever seems to have been made in the United States to indem- 
nify [the wrongly convicted]... although cases of shocking injustices are not 
infrequent occurrences." 24 Over the next two decades, Borchard researched the 
erroneously convicted's plight. Borchard's research culminated in his ground- 
breaking work, Convicting the Innocent, 25 in which he detailed the stories of 65 
wrongly convicted individuals. From Borchard's perspective: 

Among the most shocking... [and] glaring of injustices are erroneous 
convictions of innocent persons. The State must necessarily prosecute 
persons legitimately suspected of crime; but when it is discovered 
after conviction that the wrong man was condemned, the least the 
State can do to right his essentially irreparable injury is to reimburse 
the innocent victim, by an appropriate indemnity, for the loss and 
damage suffered. 26 

Borchard's data indicated that wrongful convictions were not unique to a spe- 
cific jurisdiction. 27 Moreover, while wrongful convictions occurred most often 
in murder cases (29 out of 65), erroneous convictions were also documented 
in robbery cases (23); forgery cases (5), criminal assault cases (4); obscenity 
cases (2); bribery cases (1), and prostitution cases (l). 28 The primary causes of 
wrongful convictions included: 

[M]isidentification, circumstantial evidence, frame-ups, overzealous 
police or prosecutors, prior convictions or unsavory records, community 
opinion demanding a conviction, and unreliability of expert evidence. 
In addition, erroneous convictions resulted] from guilty pleas and 
confessions by innocent persons, or from the use of a false alibi by an 
innocent accused. 29 



23 See Edwin M. Borchard, "European Systems of State Indemnity for Errors of Criminal Justice," 3 J. Crim. L & 
Criminology 684 (1913). 

24 /d.at684. 

25 See Edwin M. Borchard, Convicting the Innocent (\932). 

26 /d.atv. 

27 For instance, California (8); New York (8); Massachusetts (7); Illinois (4); Alabama (3); Minnesota (3); Mississippi (3); 
Missouri (2); New Jersey (2); Ohio (2); West Virginia (2); Arkansas (1); District of Colombia (1); Florida (1); Indiana (1); 
Iowa (1); Kentucky (1); Maine (1); Maryland (1); Oklahoma (1); Pennsylvania (1); Texas (1); Vermont (1); Virginia (1); and 
Wisconsin (1). /datvi. 

28 /d 

29 Joseph H. King, Jr., "Compensation of Persons Erroneously Confined by the State," 118 0. Pa. L Rev. 1 091 , 1 094 
(1970) [referring to Edwin M. Borchard, Convicting the Innocent (1932)]. See also Edwin M. Borchard, "State Indemnity 
for Errors in Criminal Justice," 21 B.U.LRev. 201 (1941) ("The accidents ... of the criminal law happen either through 
an unfortunate concurrence of circumstances or perjured testimony or are the result of mistaken identity, the conviction 
having been obtained by zealous prosecuting attorneys on circumstantial evidence."). 
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Not surprisingly, many of these causes are prevalent in criminal justice systems 
around the world, including the United States, Canada, the United Kingdom, 
and Australia. While Borchard identified 65 wrongful convictions, his book 
was for the most part descriptive rather than analytical: he described how the 
error occurred, how it was ultimately uncovered, and how the case against the 
innocent defendant subsequently unraveled. He did not quantify, tabulate, or 
systematically analyze the causes of error in the cases he studied. 

Legal scholars and capital punishment opponents have also written extensively 
on the topic of executing the innocent. The earliest attempt to identify such 
cases took place in 1912 by the American Prison Congress. 30 According to the 
Prison Congress, it "carefully investigate^] every reported case of unjust con- 
viction and [tried] to discover if the death penalty [had] ever been inflicted 
upon an innocent man." 31 After reviewing these cases for a year, the Congress 
concluded that no innocent people had ever been put to death. 

Over the next 70 years, few social scientists or law professors pursued the sub- 
ject with great vigor. However, this changed with Hugo Bedau and Michael 
Radelet's 1987 landmark study, "Miscarriages of Justice in Potentially Capital 
Cases," published in the Stanford Law Review. 32 Bedau and Radelet identified 
350 wrongful convictions in potentially capital cases in the United States 
from 1900-1987 and methodically analyzed the causes of error, the sources 
of discovery of the error, and the number of innocent people who had been 
executed. 33 Bedau and Radelet identified 23 presumably innocent people 
who were executed. 34 In 1992, Bedau, Radelet, and Constance Putnam, pub- 
lished In Spite of Innocence, 35 which identified 66 more wrongful murder con- 
victions, raising the total to 41 6. 36 They were unable, however, to identify 
more cases in which a presumably innocent person was executed. Following 
this monograph, Bedau, Radelet, and William S. Lofquist, conducted further 
studies on the fallibility of capital convictions. 37 Their investigation identified 



30 Gault, R.H. "Find No Unjust Hangings," 3 J. Am. Inst. Crim. L & Criminology 131 (1912-1913). 

31 See Hugo Adam Bedau and Michael L. Radelet, "Miscarriages of Justice in Potentially Capital Cases," 40 Stan. L Rev. 
21,56-64(1987). 

32 See Hugo Adam Bedau and Michael L. Radelet, "Miscarriages of Justice in Potentially Capital Cases," 40 Stan. L Rev. 
21,56-64(1987). 

33 /d at 56-64. 

34 /d at 72. 

35 See Michael L. Radelet, Hugo Adam Bedau, and Constance E. Putnam, Spite of Innocence: Erroneous Convictions in 
Capital Cases (1992). 

x ld. at 360. 

37 See Michael Radelet, William S. Loftquist, and Hugo Adam Bedau, "Prisoners Released from Death Rows Since 1 970 
Because of Doubts about Their Guilt," 13 T.M. CooleyL. Rev. 907 (1996) (chronicling the experiences of wrongfully 
convicted prisoners); see also Michael Radelet and Hugo Bedau, "The Execution of the Innocent," Law & Contemp. Probs. 
1 05, 1 1 0-1 6 (1 998) (analyzing data on wrongful convictions). 
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70 cases in which death row inmates were later released because of doubts 
about their guilt. 38 

While death penalty opponents have yet to definitively identify an innocent 
person who has been executed, since 1973 they have identified 133 who have 
been freed from death row because newly discovered evidence — like DNA 
results — proved their innocence or so undermined confidence in the State's 
case that a reviewing court vacated the individual's conviction and death sen- 
tence and the State refused to re-prosecute them. 39 This remarkable number 
has caused many states to reconsider their position on capital punishment. For 
instance, the Governor of Illinois imposed a moratorium on capital punish- 
ment in January 2000. 40 In May 2002, the Governor of Maryland also placed 
a moratorium on all executions until, at least, the end of his term. 41 In 2007, 
the Governor of New Jersey entirely abolished capital punishment in New 
Jersey 42 



THE DNA REVOLUTION 

For much of the twentieth century, few people believed that innocent people 
could be wrongly convicted. Even if an appellate court vacated a conviction 
due to newly discovered evidence of innocence, many lay people interpreted 
the reversal as another guilty criminal who got off on a mere technicality. Put 
simply, identifying the innocent and the wrongly convicted, and convincing 
courts and the public that these people were actually innocent, was nearly 
impossible because much of the newly discovered evidence prior to DNA test- 
ing consisted of recanted statements or new witnesses who, for various rea- 
sons, were not discovered or did not come forward with their exculpatory 
statements until years after a defendant's trial and conviction. Courts and lay 
people, however, viewed this evidence with much skepticism. 43 For instance, 



m at 91 6. 

39 See http://vwvw.deathpenaltyinfo.org/article.php7scid = 6&did = 1 1 0. 

m See http://www.state.ii.us/gov/press/00/Jan/morat.htm for Governor Ryan's January 31 , 2000, press released 
statement. See also Illinois Commission on Capital Punishment Report 1 (2002) ("The moratorium was prompted by 
serious questions about the operation of the capital punishment system in Illinois. . ."). 

41 Libit, H. "Death Penalty Issue No. 1 ; Impact of Moratorium to Be Felt in Races for Governor," Bait. Sun, May 12, 2002, 
available at, 2002 WL 6958264. For Governor Glendening's May 9, 2002 press release, see http://www.gov.state.md.us/ 
gov/press/2002/may/html/baker.html. 

42 N.J. Stat. Ann. § 2C:11-3 (West 2008); see also "Death Penalty Banned in N.J.: First State in 43 Years to Abolish Capital 
Punishment," Chi. Trib., Dec. 1 8, 2007, at 3 ("N.J. Gov. Jon Corzine signed into law. . . a measure that abolishes the death 
penalty, making New Jersey the first state in more than four decades to reject capital punishment. The bill. . . replaces the 
death sentence with life in prison without parole. ... The measure spares eight men on the state's death row."). 

43 See Byrd v. Collins, 209 F3d 486, 508 n.1 6 (6th Cir. 2000) (noting that recantations "are viewed with extreme suspicion 
by the courts."). 
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Justice Brennan, the Supreme Court's liberal crusader and pro-defendant 
Justice for so many years, said this about recantations: 

Recantation testimony is properly viewed with great suspicion. It 
upsets society's interest in the finality of convictions, is very often 
unreliable and given for suspect motives, and most often serves merely 
to impeach cumulative evidence rather than to undermine confidence 
in the accuracy of the conviction. 44 

DNA evidence, however, offered the type of evidence that could conclusively 
establish, with a level of certainty never witnessed before in the criminal justice 
system, not only a defendant's guilt, but also his or her innocence. As one judge 
proclaimed in 1988: "DNA Fingerprinting... constitute^] the single greatest 
advance in the 'search for truth', and the goal of convicting the guilty and 
acquitting the innocent, since the advent of cross-examination." 45 More impor- 
tantly, DNA evidence has provided lay persons and the public with concrete 
proof that innocent people are in fact convicted for crimes they did not com- 
mit. As we will see, while the DNA innocence movement started slowly, it has 
reached a level no one could have imagined back in 1989 when Gary Dotson 
became the first person to be exonerated with DNA evidence. In short, as the 
U.S. Supreme Court recently observed, DNA evidence has been of "central 
importance" to many postconviction claims of innocence and exonerations. 46 

The First DNA Exoneration: Gary Dotson 

On July 9, 1977, Cathleen Crowell Webb told Chicago police officers that she 
had been kidnapped by three men and raped in their car. Her story gained 
credibility when a doctor examined her at a local hospital and found vaginal 
trauma and carvings on her abdomen. After she described the attack in great 
detail and looked through hundreds of mug shots, she identified her attacker as 
Gary Dotson, a high school dropout with a criminal record. Although Dotson 
steadfastly proclaimed his innocence, a Cook County jury convicted in 1979 
and the trial judge sentenced him to 25 to 50 years in prison. 47 

After his conviction, Dotson fought to prove his innocence, while Webb ulti- 
mately moved to New Hampshire, married, and became a born-again Christian. 
Her conversion ultimately led her to repudiate her testimony, admitting that 



"Dobbert v. Wainwright, 468 U.S. 1 231 , 1 233-34 (1 984) (Brennan, J„ dissenting from denial of certiorari). 

^People v. Weasley, 533 N.Y.S.2d 643, 644 (Albany Co. Ct. 1988). 

m House v. Bell, 547 U.S. 51 8, 540 (2006). 

i7 See People v. Dotson, 51 6 N.E.2d 71 8, 71 9 (III. App. Ct. 1 987); Scott Kraft, "Nation Debates Jailed Man's Innocence: 
Recantation Puts Rape Case in Spotlight," LA Times, Apr. 21 , 1 985, at 1 ; David Remnick, "Making Right Her Wrong: 
Cathy Webb's Public Mission after Recanting the Rape Tale," Wash. Post, Apr. 16,1 985, at B1 . 
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she fabricated the entire rape story to hide a legitimate sexual encounter with 
her boyfriend, which she thought resulted in a pregnancy. 48 Dotson filed an 
immediate appeal requesting a new trial and received an evidentiary hearing 
regarding Webb's recantation. The trial judge, however, ruled that Webb's trial 
testimony was more credible than her recantation and denied Dotson's request 
for a new trial. 49 Dotson's inability to obtain a new trial, despite credible new 
evidence from the victim herself, prompted an intense media storm, with 
newspapers, magazines, and morning television shows profiling the case and 
engaging in a national debate on the way courts treat recantation evidence. 50 

The Illinois governor accepted authority for the case and held a session of the 
Illinois Prison Review Board to consider Dotson's request for a pardon. 
The governor said he disbelieved Webb's recantation and refused to pardon 
Dotson. On May 12, 1985, however, he commuted Dotson's sentence to the 
six years he had already served, pending good behavior. In 1987, he revoked 
Dotson's parole after his wife accused him of assault. On Christmas Eve 1987, 
the governor granted Dotson a "last chance parole." Two days later, police 
arrested Dotson for his involvement in a barroom fight, and his parole was 
revoked. 51 

In 1988, Dotson's new attorney requested that a new scientific technique — one 
that was not available in 1977 when Dotson was prosecuted — be used to ana- 
lyze the biological evidence collected from Webb's rape examination. The new 
scientific technique was DNA testing. Prosecutors and the defense attorney 
sent a semen sample from Webb's underwear to Dr. Alec Jeffreys in England 
for RFLP analysis. The sample was badly degraded, however, and Dr. Jeffreys's 
results proved inconclusive. Semen samples were then sent to Forensic Science 
Associates (FSA) in Richmond, California. FSA employed a newer, more sensi- 
tive DNA test, PCR DQ Alpha, which proved that the semen on Webb's under- 
wear could not have come from Dotson but could have come from Webb's 
boyfriend. 52 



48 Scott Kraft, "Nation Debates Jailed Man's Innocence: Recantation Puts Rape Case in Spotlight," LA. Times, Apr. 21 , 
1985, §1, at 1. 

'■"People v. Dotson. 51 6 N.E.2d 71 8, 71 8-1 9, 721 ,-22 (III. App, Ct. 1 987) (affirming trial court's finding that Webb's 1 979 
trial testimony was more credible than her 1 985 evidentiary hearing testimony). 

50 See Laurent Belsie, "Recanted Testimony: Issue Tests Criminal-Justice Credibility," Christian Sci. Monitor, Apr. 19, 
1985, at 5; Peter W. Kaplan, "NBC, at No. 1 , Snaps 10-Year Ratings Decline," NX Times, June 1 , 1985, at 46 (explaining 
that CBS interrupted its live coverage of the Claus von Bulow trial to show the Dotson rape hearings); Janice J. Repka, 
Comment, "Rethinking the Standard for New Trial Motions Based upon Recantations as Newly Discovered Evidence," 134 
U. Pa. L Rev. 1 433, 1 454-58 (1 986). 

51 Nat'l Inst, of Justice, U.S. Dep't of Justice, Convicted by Juries, Exonerated by Science: Case Studies in the Use of DNA 
Evidence to Establish Innocence After Trial 51 -52 (1 996). 

52 ld. at 52. 
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On August 14, 1989, the chief judge of the Cook County Criminal Court 
vacated Dotson's conviction, after he served a total of eight years in prison for 
a rape that never happened. Prosecutors ultimately decided not to reprosecute 
Dotson based on Webb's recantation and the DNA results. 

The Innocence Project 

Even before Gary Dotson's DNA exoneration, two veteran New York City Legal 
Aid attorneys named Barry Scheck and Peter Neufeld foresaw DNA evidence's 
exonerative capabilities when they pursued DNA testing in 1987 to prove that 
Marion Coakley was wrongly convicted for an October 1983 rape. Although 
the DNA tests failed to produce an interpretable DNA profile and were thus 
unable to exonerate Coakley, 53 Scheck and Neufeld knew that DNA evidence 
could be a revolutionary tool that could free the innocent and provide a more 
accurate assessment of the criminal justice system's error rate. 

After litigating several high profile DNA cases during the late 1980s and early 
1990s, Scheck and Neufeld started the Innocence Project (Project) in 1992. 54 
While the Project's objective was simple — to identify cases where DNA evi- 
dence can prove a convicted defendant's innocence — identifying these cases, 
locating the physical evidence, and litigating these cases presented several 
obstacles. In terms of resources and manpower, because Scheck was a law pro- 
fessor at Cardozo School of Law in New York City, he and Neufeld enlisted the 
help of several Cardozo law students. Thus, the Project was originally a law 
clinic at Cardozo School of Law. 

Once up and running, Scheck, Neufeld, and the Project's law students scoured 
the country for potential cases in which DNA evidence could conclusively prove 
a defendant's innocence or so undermine the State's case that the defendant 
should be awarded a new trial or set free. Once the Project identified a case and 
agreed to represent the defendant, the Project's law students conducted exhaus- 
tive evidence searches in order to locate the most probative items of physi- 
cal evidence collected from the victim or the crime scene. If the law students 
located the physical evidence, they then worked in conjunction with Scheck or 
Neufeld in reaching out to the local district attorney to inquire whether he or 



53 See Barry Scheck, Peter Neufeld, and Jim Dwyer, Actual Innocence: When Justice Goes Wrong and How to Make it 
Right, Ch. 1 (2003). Additional serology tests, performed shortly after the inconclusive DNA tests, ultimately exonerated 
Coakley. Id. 

54 With all due respect to the Innocence Project, while the Innocence Project may be the most well-known nonprofit 
agency for investigating potential claims of wrongful convictions, the Innocence Project was not the first nonprofit agency 
specifically created to investigate potential cases of wrongful convictions. Innocence projects have existed in the United 
States since the establishment of Centurion Ministries in 1 983. See http://www.centurionministries.org/aboutus.html. 
The innocence movement, however, did not get truly kick-started until the late 1 990s, when the Center for Wrongful 
Convictions at Northwestern School of Law held the first National Conference on Wrongful Convictions and the Death 
Penalty in 1998. 
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she would consent to DNA testing. If the district attorney refused to consent, 
which was not uncommon during the Project's formative years (and still not 
usual), 55 the law students then assisted Scheck and Neufeld in drafting legal 
arguments to access the physical evidence so the Project could have it subjected 
to DNA testing. If consent was obtained or a court granted access to the evi- 
dence, the physical evidence was generally sent to a DNA laboratory mutually 
agreed upon by the Project and the prosecutor and the evidence was tested. 

As the Project identified and accepted more and more cases, the number of 
DNA exonerations slowly increased for two reasons. Not only did the Project 
identify and exonerate several innocent prisoners, the Project's influence 
encouraged other defense attorneys to pursue DNA testing to prove their 
client's innocence. This in turn resulted in additional DNA exonerations. 
Thus, by 1996 there were 28 DNA exonerations; by 2001 there were 100 DNA 
exonerations; and by 2007 there were 200 DNA exonerations. As noted later, 
while the Project cannot not lay claim to all these DNA exonerations, it ulti- 
mately led to the creation of the Innocence Network, which has served as coun- 
sel in the majority of these cases. The Project also played a significant role in 
the National Institute of Justice's 1996 and 1999 reports pertaining to DNA 
exonerations and postconviction DNA testing. As noted later, these reports 
had a tremendous impact in state and federal courts and in state and federal 
legislative sessions. 

The 1996 National Institute of Justice (NIJ) Report 

By the mid-1990s, DNA testing's ability to incriminate or exonerate was now 
well known to the American public thanks to the O. J. Simpson trial and the 
ever-increasing number of DNA exonerations. While researchers and policy 
analysts exhaustively studied its law enforcement and incriminatory potential, 
there were few research or policy discussions regarding its exonerative capabili- 
ties and how identifying wrongful convictions can actually improve the crimi- 
nal justice system's accuracy. In June 1995, however, (then) Attorney General 



55 See Daniel S. Medwed, " The Zeal Deal: Prosecutorial Resistance to Post-Conviction Claims of Innocence," 84 B.U. L 
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Janet Reno commissioned the National Institute of Justice (NIJ) to study and 
profile all the DNA exonerations to date. As Attorney General Reno explained: 

The development of DNA technology furthers the search for truth 
by helping police and prosecutors in the fight against violent crime. 
Through the use of DNA evidence, prosecutors are often able to 
conclusively establish the guilt of the defendant... At the same time, 
DNA aids in the search for truth by exonerating the innocent." 56 

The purpose of the NIJ study "was to identify and review cases in which con- 
victed persons were released from prison as a result of post- trial DNA testing of 
evidence." 57 By early 1996, the NIJ researchers identified 28 such cases: "DNA 
tests results obtained subsequent to trial proved that, on the basis of DNA evi- 
dence, the convicted persons could not have committed the crimes for which 
they were incarcerated." 58 

In 1996, the NIJ researchers published their findings in a report titled Convicted 
by Juries, Exonerated by Science: Case Studies in the Use of DNA Evidence to Establish 
Innocence After Trial. The report chronicled the stories of the 28 men who had 
been wrongly convicted and exonerated by DNA testing. The 28 cases were tried 
in 14 different states and the District of Columbia. Likewise, most of the cases 
involved convictions from the mid- to Iate-1980s, a period when DNA testing 
was not readily accessible to many crime laboratories. Similarly, all 28 cases 
involved some form of sexual assault. Lastly, the prisoners served, on average, 
seven years in prison for a crime they did not commit. More importantly, the 
28 cases identified three reoccurring factors that played significant roles in the 
wrongful convictions: eyewitness misidentification, use of rudimentary or mis- 
leading forensic evidence, and government or prosecutorial misconduct. Each of 
these issues will be discussed further in subsequent sections. 

The 1999 National Institute of Justice Report 

In response to the NIJ's report, Attorney General Reno requested that the NIJ 
establish a National Commission on the Future of DNA Evidence (Commission) 
"to identify ways to maximize the value of DNA in our criminal justice system. " 59 
The NIJ established the Commission in 1998, which included representatives 
from the bench, the prosecution, the defense bar, law enforcement, the sci- 
entific community, the medical examiner community, academia, and victims' 

56 Nat'l Inst, of Justice, U.S. Dep't of Justice, Convicted by Juries, Exonerated by Science: Case Studies in trie Use of DNA 
Evidence to Establish innocence After Trial iii (1 996). 

57 ld. at 2. 

58 W. 

59 Nat'l Comm'n on the Future of DNA Testing, Post Conviction DNA Testing: Recommendations for Handling 

Requests iii (1999). 
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rights organizations. The Commission was charged with identifying and sug- 
gesting "recommendations to the Attorney General that [would] help ensure 
more effective use of DNA as a crime-fighting tool and foster its use through- 
out the entire criminal justice system." 60 One of the five working groups of the 
Commission — the Postconviction Issues Working Group — focused exclusively 
on postconviction DNA testing issues. In 1999, the Postconviction Working 
Group published its report titled Postconviction DNA Testing: Recommendations 
for Handling Requests. By the time the Commission released the Report in 1999, 
the total number of DNA exonerations had reached approximately 70. 61 

The report did several important things for criminal justice actors. First, it cat- 
egorized the types of cases in which postconviction DNA is generally pursued 
and recommended which types of cases warranted DNA testing. The report's 
category of cases has played an important role for prisoners trying to convince 
a prosecutor or trial judge to grant them access to the physical evidence so 
they can have it subjected to DNA testing. Second, it identified and discussed 
the "thorny legal issues" relating to postconviction DNA testing. When the 
Commission issued its report, very few states had postconviction DNA test- 
ing statutes that gave prisoners a state law right to access the physical evi- 
dence for DNA testing purposes. Thus, prior to the enactment of these types 
of statutes, the legal landscape was "tricky" because requests for postconvic- 
tion DNA testing did "not fit well into existing procedural schemes or estab- 
lished constitutional doctrine. " 62 And third, the report identified and discussed 
recommendations for prosecutors, defense attorneys, the judiciary, and vic- 
tims' rights advocates. These recommendations, like the categories of cases, 
have been instrumental in numerous DNA exonerations, particularly those in 
which prosecutors assisted defense counsel in locating the physical evidence 
or in which a trial judge disagreed with the prosecutor and granted a prisoner's 
DNA motion because it qualified for testing under the report's guidelines and 
recommendations. 

The 2000 Release of Actual Innocence 

While the NIJ's 1996 and 1999 reports on DNA exonerations and postconvic- 
tion DNA testing affected the relevant criminal justice actors (i.e., judges, pros- 
ecutors, and defense counsel), these reports had little impact on the public 
in general simply because most lay persons do not read government reports. 
Thus, while criminal justice professionals were well aware of the DNA inno- 
cence movement, the general public was not. This all changed, however, when 
Barry Scheck and Peter Neufeld, the Innocence Project's Co-Directors, teamed 
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up with award-winning New York Times journalist Jim Dwyer to write about 
their experiences litigating DNA cases and what these cases taught them about 
America's criminal justice system. Scheck, Neufeld, and Dwyer released their 
book, Actual Innocence, in 2000. Actual Innocence chronicled 67 DNA exon- 
erations and identified the primary causes of wrongful convictions by using 
numerous case illustrations. Scheck, Neufeld, and Dwyer identified the follow- 
ing factors as the leading causes of wrongful convictions: eyewitness misiden- 
tification, forensic fraud, unreliable forensic science, jailhouse informants (or 
snitches), prosecutorial misconduct, and poor lawyering. It not only had an 
immediate impact on the criminal justice system, it had an equally impressive 
impact on the general public because it was written in a simplistic, easy-to-read 
format that lay persons could easily understand. The general public could no 
longer claim ignorance regarding wrongful convictions or that they did not 
occur, as Actual Innocence did a masterful job weaving the wrongful conviction 
issue into the fabric of America's consciousness. 

The Innocence Network 

Thanks to the Innocence Project's remarkable success, several legal clinics and 
organizations came together and formed the Innocence Network in 2003. The 
Innocence Network (Network) is an association of organizations dedicated to 
providing pro bono legal and/or investigative services to prisoners for whom 
evidence discovered postconviction can provide conclusive proof of inno- 
cence. The 52 current members of the Network represent hundreds of prison- 
ers with innocence claims in all 50 states and the District of Columbia, as well 
as Canada, the United Kingdom, and Australia. 63 The Network and its mem- 
bers are also dedicated to improving the accuracy and reliability of the criminal 
justice system in future cases. Drawing on the lessons from cases in which the 
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Innocence Project, Cooley Innocence Project (Michigan), Delaware Office of the Public Defender, Downstate Illinois 
Innocence Project, Georgia Innocence Project, Griffith University Innocence Project (Australia), Idaho Innocence 
Project (Idaho, Montana, Eastern Washington), Indiana University School of Law Wrongful Convictions Component, 
Innocence Network UK, The Innocence Project, Innocence Project Arkansas, Innocence Project New Orleans (Louisiana 
and Mississippi), Innocence Project New Zealand, Innocence Project Northwest Clinic (Washington), Innocence 
Project of Florida, Innocence Project of Iowa, Innocence Project of Minnesota, Innocence Project of Texas, Kentucky 
Innocence Project, Maryland Office of the Public Defender, Medill Innocence Project (all states), Mid-Atlantic Innocence 
Project (Washington, D.C., Maryland, Virginia), Midwestern Innocence Project (Missouri, Kansas, Iowa), Mississippi 
Innocence Project, Nebraska Innocence Project, New England Innocence Project (Connecticut, Maine, Massachusetts, 
New Hampshire, Rhode Island, Vermont), North Carolina Center on Actual Innocence, Northern Arizona Justice Project, 
Northern California Innocence Project, Ohio Innocence Project, Pace Post Conviction Project (New York), Rocky Mountain 
Innocence Project, Schuster Institute for Investigative Journalism at Brandeis University — Justice Brandeis Innocence 
Project (Massachusetts), Texas Center for Actual Innocence, Texas Innocence Network, The Reinvestigation Project of the 
NY Office of the Appellate Defender, University of British Columbia Law Innocence Project (Canada), University of Leeds 
Innocence Project (Great Britain), and the Wisconsin Innocence Project. 
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system convicted innocent persons, the Network advocates study and reform 
designed to enhance the criminal justice system's truth-seeking functions to 
ensure that future wrongful convictions are prevented. The Network pioneered 
the postconviction DNA model that has to date exonerated over 200 innocent 
people, and has served as counsel in the majority of these cases. 

THE PRESENT STATE OF AFFAIRS 
DNA Exonerations 

To date, there have been 240 DNA exonerations in the United States alone. 64 
The ever-increasing number has impacted the public's perception of the crimi- 
nal justice system like no other event in our nation's history. More impor- 
tantly, the DNA exonerations have laid to rest, once and for all, the notion 
that wrongful convictions are an "unreal dream" or that they are "extremely 
rare." The American Bar Association even commented that the escalating 
number of DNA exonerations "undermines the assumption that the crimi- 
nal justice system our nation has so proudly developed sufficiently protects 
the innocent. " 65 These exonerations have convincingly established that much 
of the evidence frequently introduced by prosecutors to prove a defendant's 
guilt — such as informant testimony, accomplice testimony, eyewitness testi- 
mony, forensic evidence, and confessions — is more unreliable than anyone 
ever realized. Moreover, the DNA exonerations has led to tremendous reforms 
all over the country, such as the improvement of eyewitness identification pro- 
cedures, 66 the videotaping of police interrogations, 67 crime lab reform, 68 and 
the creation of innocence commissions that recommend reforms in individ- 
ual states. 69 Additionally as of January 1, 2009, 46 states have enacted post- 
conviction DNA testing statutes, 70 while the federal government enacted the 



"See http://www.innocenceproject.org (last visited February 5, 2009). 

65 ABA Criminal Justice Section's Ad Hoc Innocence Committee to Ensure the Integrity of the Criminal Process, Achieving 
Justice: Freeing the Innocent, Convicting the Guilty, at xv (Jack Hanna ed., 2006). 

66 See Innocence Project, Fix the System: Priority Issues: Eyewitness Identification, http://www.innocenceproject.org/fix/ 
Eyewitness-Identification. php (last visited July 6, 2008) (providing a list of jurisdictions that have implemented eyewitness 
identification reforms, either through the legislature, the courts, or other means). 

67 See Thomas P. Sullivan, "Electronic Recording of Custodial Interrogations: Everybody Wins," 95 J. Crim. L & Criminology 
1 1 27, 1 1 31 (2005) (listing the jurisdictions that require the recordation of custodial interrogations as a means of 
safeguarding against false confessions). 

68 See S.B. 351 , 423d Gen. Assem., Reg. Sess. (Md. 2007) (providing for the regulation of state crime labs). 

69 See Innocence Project, http://www.innocenceproject.org/Content/41 5. php (last visited July 6, 2008) (listing North 
Carolina, Wisconsin, California, Connecticut, Illinois, and Pennsylvania as states that have each created commissions to 
study the problem of wrongful convictions and recommend state reforms). 

70 See Innocence Project, Fix the System: Priority Issues: DNA Testing Access, www.innocenceproject.org/fix/DNA-Testing- 
Access.php (last visited June 25, 2009). 
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Innocence Protection Act (IPA) in 2004, which provides federal prisoners 
access to postconviction DNA testing. 71 

Michigan University 2005 Study 

In 2005, researchers from the University of Michigan published a report that 
examined 340 DNA and non-DNA exonerations between 1989 and 2003. 72 In 
terms of statistics, of the 340 exonerations, 327 men and 13 women; 144 were 
cleared by DNA evidence, 196 by other means. More than half served prison 
terms of 10 years or more, while 80% had been in prison for at least 5 years. 
As a group, they spent more than 3,400 years in prison for crimes they did not 
commit — an average of more than 10 years each. 73 

The researchers defined the term exoneration as an "official act declaring a defen- 
dant not guilty of a crime for which he or she had previously been convicted." 74 
This occurred in four ways: ( 1 ) In 42 cases governors (or other appropriate exec- 
utive officers) issued pardons based on evidence of the prisoners' innocence; (2) 
in 263 cases, courts dismissed criminal charges after new evidence of innocence 
emerged, such as DNA; (3) in 31 cases the defendants were acquitted at a retrial 
on the basis of evidence that they had no role in the crimes for which they were 
originally convicted; and (4) in 4 cases, states posthumously acknowledged the 
innocence of defendants who had already died in prison. 75 

In terms of what types of cases have spawned exonerations, the research- 
ers found that 96% of the 340 exonerations occurred in murder — 60% 
(205/340)— or rape/sexual assault— 36% (121/340)— cases. Most of the 
remaining 14 cases were crimes of violence — six robberies, two attempted 
murders, a kidnapping, and an assault — plus a larceny, a gun possession 
case, and two drug cases. 76 In terms of geographic distribution of wrong- 
ful convictions, the 340 exonerations occurred in 38 states and the District 
of Columbia. However, the top four states — Illinois, New York, Texas, and 
California — accounted for more than 40% of the total (144 of 340), and 
the top 10 (those four plus Florida, Massachusetts, Louisiana, Pennsylvania, 
Oklahoma, and Missouri) include two-thirds (226/340). 77 Finally, the 



"Pub. L No. 1 08-405, 1 1 8 Stat. 2260. 

72 See Samuel R. Gross et al., "Exonerations in the United States: 1989 Through 2003," 95 J. Crirn. I & Criminology '523 
(2005). 

n ld. at 524. 

74 W. 

76 W. 

n ld. at 528-29, Table 1. 

77 /tf. at 541 , Table 2. 
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researchers identified different forms of evidence and factors that played 
significant roles in these 340 exonerations, these were eyewitness misidenti- 
fication, false confessions, and the race of the offender. These will be elabo- 
rated on in summary later. 

How Many People in Prison Are Innocent? 

Now that the DNA exonerations have incorporated the term wrongful conviction 
into our everyday lexicon, the question that countless people ask is how many 
people in our nation's prisons are actually innocent. Indeed, the issue has even 
captured the U.S. Supreme Court's attention. For instance, in Kansas v. Marsh, 
Justice Scalia had this to say about Professor Gross's study and its claim that 
there are thousands of innocent people languishing in America's prisons: 

[L]et's give the professor the benefit of the doubt: let's assume that 
he understated the number of innocents by roughly a factor of 10, that 
instead of 340 there were 4,000 people in prison who weren't involved 
in the crime in any way. During that same 15 years, there were more 
than 15 million felony convictions across the country. That would make 
the error rate. 027 percent — or, to put it another way, a success rate of 
99.973 percent. 78 

As intimated by the divergent views of Justice Scalia and individuals like 
Professor Gross and his colleagues, accurately answering the question of how 
many innocent people are in prison is notoriously difficult. Perhaps the most 
obvious reason is that the United States' criminal justice system is extremely 
fragmented; it is administered by 50 separate states and commonwealths that 
are composed of more than 3,000 different counties that have thousands of 
separate trial courts and prosecuting authorities. Moreover, there is no national 
database of exonerations, or straightforward manner to glean from official court 
documents which dismissals, pardons, or overturned convictions are based on 
a prisoner's actual innocence. As a result, social scientists and law professors 
usually learn about exonerations from media reports or word of mouth. 

Considering the fragmented nature of our criminal justice system, there has yet 
to be a comprehensive study aimed at trying to quantify — as accurately as possi- 
ble — the number of people in prison who may be innocent. Thus, when social 
scientists, law professors, prosecutors, defense attorneys, and U.S. Supreme 
Court Justices identify a "success rate" or an "error rate" (depending on speak- 
er's context), this number must be viewed through a cautious lens because it 
is most likely not premised on empirical research. Consequently, due to the 
dearth of research and the difficulties involved in conducting such research, the 
author cannot and will not opine on how many people in American prisons 

7S W. at 197-98 (quoting "The Innocent and the Shammed," N.Y.Times, Jan. 26, 2006, atA23). 
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are actually innocent. Instead, all that can be said — at least at this point — is 
that there are more innocent people in prison than we ever imagined. 

CAUSES OF WRONGFUL CONVICTIONS 

Wrongful convictions occur for a variety of reasons. As mentioned, the wrong- 
ful conviction research has identified the following factors as the primary 
causes of wrongful convictions: (1) eyewitness misidentification, (2) errone- 
ous forensic science, (3) fabricated forensic evidence, (4) false confessions 
and guilty pleas, (5) jail house informants, (6) government misconduct, and 
(7) bad lawyering. 

What needs to be emphasized is that wrongful convictions do not normally 
occur because one individual made a single error. When a wrongful conviction 
is exposed, blame is usually directed at a particular witness, item of evidence, 
or state actor (e.g., prosecutor, investigator, or crime lab analyst). For instance, 
a rape victim misidentified a suspect in a line-up, a fingerprint examiner mis- 
takenly attributed a crime scene fingerprint to the innocent defendant, a detec- 
tive wrongly believed that the suspect knew something that only the real killer 
would know, a prosecutor failed to disclose an exculpatory lab report, and the 
list of reasons can go on and on. While these factors play significant roles in 
wrongful convictions, they are rarely the only errors that produce a wrongful 
conviction. Instead, what generally happens is that once an error is incorpo- 
rated into an investigation, this error contaminates (i.e., cross-contamination) 
other items of evidence. 

For example, consider William Harris's wrongful rape conviction. 79 In December 
1984, a young woman was sexually assaulted in Rand, West Virginia, Harris's 
hometown. On March 4, 1985, the victim viewed a line-up that included Harris; 
the victim said she knew Harris and that he was not the assailant. However, 
when Fred Zain (of the West Virginia State Police Crime Laboratory) examined 
the semen evidence, he informed investigators that only a small percentage 
of the population had the same genetic markers identified in the semen and 
that Harris was included in this small percentage. Remarkably, once the vic- 
tim learned of Zain's results, she reconsidered her previous statement where 
she said that Harris was not the assailant. By the time Harris went to trial, she 
was certain that Harris was her assailant. Indeed, at trial she testified that she 
had "no doubt" that Harris was her assailant. Due in large part to the victim's 
identification and Zain's testimony, Harris was convicted and sentenced to 10 
to 20 years in the West Virginia Penitentiary. 

79 The description of Harris's case is taken from George Castelle and Elizabeth Loftus, "Misinformation and Wrongful 
Convictions," in Wrongly Convicted: Perspectives on Failed Justice 1 7-35 (Saundra D. Westervelt and John A. Humphrey 
eels. 2001). 
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In 1993, an audit of the West Virginia State Police Crime Laboratory's serol- 
ogy unit revealed that Zain fabricated serology results in numerous cases. This 
finding allowed Harris's defense attorneys to request DNA testing — testing that 
did not exist at the time of his 1987 trial. The DNA results conclusively dem- 
onstrated that Harris could not have been the assailant. The DNA results, more 
importantly, establish how easy it is for one error to contaminate another item 
of evidence. In Harris's case, Zain's erroneous serology results mistakenly led 
the victim to reconsider her initial conclusion that Harris was not her assail- 
ant. These two errors, however, were not the only factors that led to Harris's 
wrongful conviction. Indeed, another significant contributing factor was that 
the prosecution failed to disclose the victim's initial statement wherein she 
said she knew Harris and that Harris was not her assailant. Indeed, the State of 
West Virginia finally disclosed the victim's initial report during the civil litiga- 
tion that followed Williams's release. 

Eyewitness Identification 

The most consistent factor in wrongful convictions is eyewitness misidentifi- 
cation. This is by no means a novel discovery; Borchard made the same con- 
clusion more than 70 years ago when he wrote: "Perhaps the major source of 
these tragic errors is an identification of the accused by the victim of a crime of 
violence." 80 Likewise, Justice Brennan emphasized the unreliability of eyewit- 
ness testimony when he wrote that the "vagaries of eyewitness identification 
are well-known; the annals of criminal law are rife with instances of mistaken 
identification." 81 Of the 240 DNA exonerations to date, misidentifications 
played a role in nearly 80%. 82 This statistic is unsurprising when one considers 
that "eyewitness identification evidence has a powerful impact on juries. Juries 
seem most receptive to, and not inclined to discredit, testimony of a witness 
who states that he saw the defendant commit the crime." 83 Again, as Justice 
Brennan succinctly explained: 

[Ejyewitness testimony is likely to be believed by jurors, especially 
when it is offered with a high level of confidence, even though the 
accuracy of an eyewitness and the confidence of that witness may not 



80 Borchard, supra note 25, at 376. 

81 United States v. Wade, 388 U.S. 21 8, 228 (1 967). Justice Brennan echoed this sentiment years later. See Watkins 
v. Sowders, 449 U.S. 341 , 350 (1 981) (Brennan, J., dissenting) ("eyewitness identification evidence is notoriously 
unreliable."); see also Jackson v. Fogg, 589F.2d 108, 112 (2d Cir. 1978) ("Centuries of experience in the administration 
of criminal justice have shown that convictions based solely on testimony that identifies a defendant previously unknown 
to the witness is highly suspect. Of the various kinds of evidence it is the least reliable, especially where unsupported by 
corroborating evidence."). 

82 See http://www.innocenceproject.org (last visited January 3, 2009). 

a3 Watkins v. Sowders, 449 U.S. 341 , 352 (1 981) (Brennan, J„ dissenting). 
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be related to one another at all. All the evidence points rather strikingly 
to the conclusion that there is almost nothing more convincing than a 
live human being who takes the stand, points a finger at the defendant, 
and says "That's the one! " S4 

The social science research on what variables can often lead to misidentifica- 
tions is voluminous and will not be comprehensively summarized in this sec- 
tion. Instead, the author will briefly discuss some of these variables. 

Stress Effect 

Social scientists have routinely established a correlation between an individu- 
al's stress level and the individual's ability to remember certain events, items, 
or places. Indeed, as an individual's stress level increases, his or her ability to 
remember events, objects, or places decreases. 85 This is significant because most 
victims of violent crimes experience an incredible amount of stress as they are 
being assaulted, stabbed, shot at, or raped. Quite often, the victim's main pri- 
ority during these life-threatening situations is self-preservation, rather than 
trying to capture an adequate description of his or her assailant(s). As a result, 
the victim's ability to accurately describe and subsequently identify his or her 
assailant is significantly hindered. 

Weapons Effect 

Many violent crimes are perpetrated with a weapon — be it a knife, firearm, base- 
ball bat, etc. This is important because social scientists have repeatedly demon- 
strated that when a weapon is involved, the victim's attention is very often directed 
toward the weapon rather than the assailant. Again, this detracts from the victim's 
ability to accurately describe and subsequently identify his or her assailant. 86 

Manner in Which Line-up Is Conducted 

The manner in which law enforcement officers conduct photo or physical line- 
ups can increase or minimize the likelihood that an innocent suspect will be 
erroneously identified. 

Nonsequential Line-ups 

For years, law enforcement officers used nonsequential line-ups or line-ups 
where victims are asked to view more than one suspect at one time. In this 
simultaneous format, eyewitnesses compare line-up members using a process 
called relative judgment to determine which one most closely resembles the 

M ld. (citation omitted). 

85 See "Memory Fails You After Severe Stress," New Scientist, June 1 4, 2004, available at http://www.newscientist. 
com/news /news.jsp?id = ns99995089. 

86 SeeKerri L. Pickel, "Unusualness and Threat as Possible Causes of 'Weapon Focus,'" 6 Memory Til (1998); Nancy 
Mehrkens Steblay, "A Meta-Analytical Review of the Weapon Focus Effect," 1 6 Law & Hum. Behav. 41 3 (1 992). 
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eyewitness's memory of the perpetrator. Even when the true perpetrator is 
absent from the lineup, it is likely one of the fillers will provide a better relative 
match to the witness's memory than the others. This process increases the risk 
of a misidentification. The Innocence Project, the National Institute of Justice, 
and many reputable social scientists have urged law enforcement agencies to 
use sequential line-ups, in which the witness is shown a series of suspects-one 
at a time-and asked to make a decision about each one individually 87 

Confirmation Bias 

Another practice that increases the risk of misidentification during a line-up is con- 
firmation bias. For instance, in several DNA exonerations where misidentifications 
played a role, the law enforcement officer who arrested the innocent suspect was 
the same law enforcement officer who conducted the line-up. In situations such as 
this, it is likely that the officer consciously or unconsciously directed the victim's 
attention toward the (innocent) arrested suspect. To combat this problem, law 
enforcement should have employed a "double-blind" lineup, in which the officer 
conducting the identification does not know which person is the suspect. 88 

Other Procedural Problems 

Other procedural problems witnessed during line-ups include the following: 

■ When the officer conducting the line-up informs the eyewitness that the 
suspect is in the line-up. 

■ Failing to use "fillers" who look like the suspect. 

■ Having two or more eyewitnesses view the line-up simultaneously. 

■ Informing the eyewitness that he or she correctly identified the suspect. 

Additional Reading Material 

For more information regarding eyewitness identification procedures see NIJ 
(1999) Eyewitness Evidence: A Guide for Law Enforcement, Washington, D.C.: 
U.S. Department of Justice. 

Forensic Science Errors 

Forensic science errors can be broken down into two types: (1) erroneous (or 
honest human) errors, and (2) purposeful errors and fabrications. As noted 
later, forensic science errors represent the second most commonly witnessed 
variable in wrongful convictions. Due in large part to these errors and 

S7 See Gary L. Wells and Eric P. Seelau, "Eyewitness Identification: Psychological Research and Legal Policy on 
Line-ups," 1 Psychol. Pub.Pol'y&L 765,775-78 (1995); Gary L.Wells etal., "Eyewitness Identification Procedures: 
Recommendations for Line-ups and Photospreads," 22 Law & Hum. Behav. 603,639 (1998). 

m See Gary L. Wells and Elizabeth A. Olson, "Eyewitness Testimony," 54 Ann. Rev. Psychol. 277, 289 (2003); Gary L. 
Wells et al., "Eyewitness Identification Procedures: Recommendations for Line-ups and Photospreads," 22 Law & Hum. 
Behav. 603, 639 (1998). 
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fabrications, courts have started questioning the forensic science system's accu- 
racy and reliability 89 For instance, Sixth Circuit Court of Appeals Judge Boyce 
Martin has called crime labs "unreliable." 90 Elsewhere, Federal District Court 
Judge Jed Rakoff wrote: "False positives — that is, inaccurate incriminating test 
results — are endemic to much of what passes for 'forensic science.'" 91 Public 
officials have even acknowledged the issues connected with unreliable and 
fraudulent forensic science. For instance, according to former Massachusetts 
Governor Mitt Romney's Council on Capital Punishment: 

Serious problems, including both inadvertent errors... as well as 
deliberate and conscious acts of wrongdoing, have arisen in crime 
laboratories, medical-examiner offices, and forensic-service providers 
around the country. This not only undermines the public trust in the 
criminal justice system, but can contribute significantly to erroneous 
verdicts in death penalty cases. 92 

Likewise, Illinois Governor George H. Ryan noted in his 2002 capital punish- 
ment commission report that: 

The quality and professionalism of the forensic work being performed 
by scientists in crime labs across the country has been the subject of 
increasing debate. Recently, in some high-publicized cases, it has been 
alleged that incompetence or even intentional misconduct has resulted in 
defendants being accused or convicted of crimes they did not commit. 93 

Erroneous Forensic Science 

When Professors Michael J. Saks and his colleague Jonathan J. Koehler reviewed 
86 DNA exonerations, they concluded that nearly 65% of these cases involved 

m See United States v. Crisp, 324 F.3d 261 , 273 (4th Cir. 2003) (Michael, J., dissenting); Ramirez v. State, 81 So. 2d 
836, 853 (Fla. 2001 ) ("In order to preserve the integrity of the criminal justice system . . . particularly in the face of rising 
nationwide criticism of forensic evidence in general. . . state courts. . . must. . . cull scientific fiction and junk science from 
fact."); People v. Saxon, 871 N.E.2d 244, 256 (III, App. 2007) (McDade, J., dissenting) (noting that "1/3 of the wrongful 
convictions" have been "linked to the misapplication of forensic disciplines" which is defined as where "forensic scientists 
and prosecutors presented fraudulent, exaggerated, or otherwise tainted evidence to the judge or jury which led to the 
wrongful conviction") (citing http://www.innocenceproject.org); State v. Clifford, 121 P.3d 489, 503 (Mont. 2005) (Nelson, 
J., concurring) (noting how "long-accepted forensic science evidence has recently received greater public scrutiny not 
only because the "experts' proffering the evidence were either astonishingly inept or downright corrupt, but also because 
of recent scientific developments such as DNA tests which have revealed the limitations of forensic techniques such 
as hair identification analysis. . . .") (citation omitted); State v. Quintana, 1 03 R3d 1 68, 1 70 (Utah App. 2004) (Thome, 
J., concurring) ("Most evidence points to a lack of consistent training of [fingerprint] examiners and an absence of any 
nationally recognized standard to ensure that examiners are equipped to perform the tasks expected of them."). 

"Moore v. Parker, 425 F. 3d 250, 269 (6th Cir. 2005) (Boyce, J., dissenting). 

91 United States v. Bentham, 414 F Supp. 2d 472, 473 (S.D.N.Y. 2006). 

92 Report on the Governor's Council on Capital Punishment, 80 Ind. L.J. 1 , 23 (2005). 

93 George Ryan (2002) "Report of the Commission on Capital Punishment," Office of the Governor, State of Illinois, April; url: 
http://www.idoc.state.il.us/ccp/ccp/reports/commission_report/index.html. 
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erroneous forensic science. 94 In many of these cases, forensic examiners offered 
opinions that DNA tests later proved wrong. Besides hair misidentifications, 
convictions have been vacated or overturned due to misidentified fingerprints, 
misinterpreted firearms evidence, miscalculated DNA statistics, misinterpreted 
drug evidence, misidentified bite marks, faulty blood testing, misinterpreted 
burn patterns, misidentified ear prints, misidentified handwriting, and errone- 
ous autopsy conclusions. 

Fabricated Evidence and Improper Forensic Testimony 

When the Innocence Project's Barry Scheck and Peter Neufeld examined 62 of 
the first 67 DNA exonerations, they concluded that one-third of them involved 
"tainted or fraudulent science." 95 Professors Saks and Koehler identified a sim- 
ilar percentage (27%) when they reviewed the first 86 DNA exonerations. 96 
Moreover, of the 340 (DNA and non-DNA) exonerations that Professor Samuel 
Gross and his University of Michigan colleagues examined, 24 involved per- 
jured testimony from forensic scientists. 97 Finally, in the first study to explore 
forensic science testimony by prosecution experts in the trials of innocent 
people, University of Virginia Law Professor Brandon Garrett and Innocence 
Project Co-Director Peter Neufeld found that in 139 trials where forensic evi- 
dence supported the exoneree's conviction, 61% involved improper testimony 
by the prosecution's forensic expert. 98 

Instances of forensic fraud include fabricating fingerprints, falsifying the results 
of DNA tests, testifying to autopsies which were never performed, knowingly 
excluding or removing information from a report that is unmistakably excul- 
patory, knowingly providing false testimony, failing to report potentially 
exculpatory results, purposely concealing the fact one has previously com- 
mitted an error in practice, deliberately drafting deceptive forensic reports, 
fabricating one's academic credentials, testifying to forensic tests which were 
never conducted (i.e., drylabbing), falsifying reports to hide the fact an exam- 
iner contaminated an evidence sample, stealing evidence from the evidence 
vault, describing and reporting "presumptive" positive tests as absolutely con- 
firing the existence of a certain substance (e.g., blood, controlled substance), 

94 See Michael J. Saks and Jonathan J. Koehler, "The Coming Paradigm Shift in Forensic Identification Science," 
309 Sci. 892, 892 fig. 1 (2005). 

95 See Barry Scheck et al . , Actual Innocence: Five Days to Execution and Other Dispatches from the Wrongly Convicted 
246 (Signet 2000). 

96 See Michael J. Saks and Jonathan J. Koehler, "The Coming Paradigm Shift in Forensic Identification Science," 
309 Sci. 892, 892 fig. 1 (2005). 

97 See Samuel R. Gross et al., "Exonerations in the United States 1989 through 2003," 95 J. Crim. L & Criminology 523 
(2005). 

98 See Brandon L. Garrett and Peter J. Neufeld, "Invalid Forensic Science Testimony and Wrongful Convictions," 95 l/A L 
Rev. 1 (2009). 
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testifying beyond the realm of science or one's expertise, falsifying lab reports 
to hide the destruction of potentially exculpatory evidence during the testing, 
and presenting testimony based on unsubstantiated techniques. Several other 
cases could possibly be incorporated into this discussion, but it is more dif- 
ficult to discern whether fraud or gross incompetence produced the errors in 
these cases. 59 

Reasons for Errors and Misconduct 

Forensic science errors and misconduct occur for a variety of reasons. To pro- 
vide criminologists with an applied perspective of the issue, the following sec- 
tions discuss some of the more common causes of error and misconduct in 
forensic science. 

Poor Funding 

Forensic science is poorly funded. Poor funding prevents crime labs from hir- 
ing an adequate number of analysts to process cases, and it prevents crime 
labs from purchasing newer and more efficient technology. Poor funding also 
leads to high turnover in publicly funded crime labs, as analysts take higher 
paying positions at private DNA or forensic science labs. High turnover, not 
surprisingly, leads to understaffing and increased case loads for analysts. The 
higher the analyst's case load, the more likely the analyst will make an honest 
human error or will pursue shortcuts that undermine the accuracy of his or her 
conclusions. 100 

Little or No Science 

Forensic science, remarkably, is composed of very little science. Outside forensic 
toxicology and forensic DNA testing, the many fields that make up the foren- 
sic science community — for example, fingerprinting, toolmark identification, 
firearm identification, bitemark identification, hair and fiber identification — 
are not premised on verifiable scientific principles. All of these identification 
fields are premised on the notion of individuality. Stated differently, examin- 
ers in these fields claim that they can examine an impression (e.g., fingerprint 
or footprint) or a mark (toolmark) left at a crime scene and determine, with 
100% accuracy, what object (e.g., boot, tool, etc.) or body part (e.g., a suspect's 
fingerprints or bite pattern) created that impression or mark to the exclusion of 
all other objects or body parts in the world. Unfortunately, the three premises 
that underlie the notion of individuality are not valid. 101 



"See Craig M. Cooley, "Forensic Science and Capital Punishment Reform: An 'Intellectually Honest' Assessment," 
1 7 Geo. Mason U. Civ. Rts. L.J. 299, 390-95 (2007) (listing cases). 

m ld. at 307-17. 

m ld. at 340-45. 
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As of this writing, the author, along with the entire criminal justice commu- 
nity, eagerly awaits the publication of a report on the state of forensic science 
in the United States by the National Academy of Sciences (NAS). Reviews of 
draft copies of the report suggest that it will give particular insight into this and 
related issues discussed in this section. As explained in the New York Times: 

Forensic evidence that has helped convict thousands of defendants for 
nearly a century is often the product of shoddy scientific practices that 
should be upgraded and standardized, according to accounts of draft 
report by the nation's pre-eminent scientific research group. 

The report by the National Academy of Sciences is to be released this 
month. People who have seen it say it is a sweeping critique of many 
forensic methods that the police and prosecutors rely on, including 
fingerprinting, firearms identification and analysis of bite marks, blood 
spatter, hair and handwriting. 

The report says such analyses are often handled by poorly trained 
technicians who then exaggerate the accuracy of their methods in 
court. It concludes that Congress should create a federal agency to 
guarantee the independence of the field, which has been dominated 
by law enforcement agencies, say forensic professionals, scholars and 
scientists who have seen review copies of the study. Early reviewers 
said the report was still subject to change. 



In 2005, Congress asked the National Academy to assess the state of 
the forensic techniques used in court proceedings. The report's findings 
are not binding, but they are expected to be highly influential. 



Forensics, which developed within law enforcement institutions — and 
have been mythologized on television shows from "Quincy, M. E." to 
"CSI: Miami" — suffers from a lack of independence, the report found. 

The report's most controversial recommendation is the establishment of 
a federal agency to finance research and training and promote universal 
standards in forensic science, a discipline that spans anthropology, 
biology, chemistry, physics, medicine and law. The report also calls for 
tougher regulation of crime laboratories. 

In an effort to mitigate law enforcement opposition to the report, which 
has already delayed its publication, the draft focuses on scientific 
shortcomings and policy changes that could improve forensics. It is 
largely silent on strictly legal issues to avoid overstepping its bounds. 
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Perhaps the most powerful example of the National Academy's prior 
influence on forensic science was a 2004 report discrediting the F.B.I, 
technique of matching the chemical signatures of lead in bullets at a 
crime scene to similar bullets possessed by a suspect. As a result, the 
agency had to notify hundreds of people who potentially had been 
wrongfully convicted. 

In its current draft report, the National Academy wrote that the field 
suffered from a reliance on outmoded and untested theories by analysts 
who often have no background in science, statistics or other empirical 
disciplines. 



Donald Kennedy, a Stanford scientist who helped select the report's 
authors, said federal law enforcement agencies resented "intervention" 
of mainstream science — especially the National Academy — in the 
courts. 

He said the National Institute of Justice, a research arm of the Justice 
Department, tried to derail the forensic study by refusing to finance it 
and demanding to review the findings before publication. A bipartisan 
vote in Congress in 2005 broke the impasse with a $1.5 million 
appropriation. 

Mr. Shelby also accused the National Institute of Justice of trying 
to infiltrate the forensic study panel with lobbyists for private DNA 
analysis companies, who were seeking to limit the research to DNA 
studies. 

The National Institute of Justice said it would not comment until 
the report was released. But a preview of potential turf wars played 
out in the presentations to the National Academy in December 
2007. A forensic expert from the Secret Service blasted the F.B.I, for 
developing questionable techniques "on an ad-hoc basis, without 
proper research. " 

He said the Secret Service wanted the National Academy "to send a 
message to the entire forensic science community that this type of 
method development is not acceptable practice." 

Everyone interviewed for this article agreed that the report would be a 
force of change in the forensics field. 

One person who has reviewed the draft and who asked not to be 
identified because of promises to keep the contents confidential said: 
"I'm sure that every defense attorney in the country is waiting for this 
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report to come out. There are going to be challenges to fingerprints 
and firearms evidence and the general lack of empirical grounding. It's 
going to be big." 102 

The author agrees that the NAS report will have a tremendous impact on both 
the criminal justice system in general and the forensic science community in 
specific. 

Little to No Standards 

Developing and implementing standards are vital in science because sci- 
ence is premised on replication. Standards must be clearly articulated and 
represent the consensus of opinion among a profession's members. Forensic 
science, unfortunately has yet to develop standards for a variety of forensic 
techniques. Forensic examiners have been content with nebulous or impro- 
vised standards because they permit the greatest flexibility and discretion. 
Unfettered discretion, however, increases the chances that forensic examin- 
ers will fail to embrace the most accurate and discriminatory test(s) available. 
Moreover, when standards have been developed, the forensic science com- 
munity has generally failed to ensure that examiners are actually adhering to 
these standards. 103 

No Independence 

Scientists need to be independent and objective. However, the independence 
and objectivity of forensic examiners are frequently threatened or minimized 
because most crime labs are annexed to and controlled by federal, state, 
county, or local law enforcement or prosecutorial agencies. This configura- 
tion creates ethical challenges that can easily impact how a forensic ana- 
lyst approaches a case. For instance, there is a natural tension between the 
perspectives and objectives of law enforcement officers and scientists. Law 
enforcement officers approach their jobs with a confirmatory mindset — that 
is, they try to prove or confirm that a particular person committed a certain 
offense or series of offenses. Scientists, on the other hand, approach their 
tasks with a cynical or disconfirmatory perspective — that is, they are trained to 
try to disprove a hypothesis before they can offer an opinion as to whether 
the hypothesis is plausible. If the scientist cannot disprove the hypothesis, the 
scientist has only supported the hypothesis — he or she has not proved the 
hypothesis. 104 

102 S. Moore (2009) "Science Found Wanting in Nation's Crime Labs," N. Y. Times, February 4. 

m3 ld. at 353-55. 

™Craig M. Cooley, "Forensic Science and Capital Punishment Reform: An 'Intellectually Honest' Assessment," 
17 Geo. Mason U. Civ. Rts. L.J. 299, 353-55 (2007). 
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Additional Reading Material 

For more information regarding forensic science and wrongful convictions, see 
the following articles and publications: 

■ Craig M. Cooley and Gabriel S. Oberfield, "Increasing Forensic 
Evidence's Reliability and Minimizing Wrongful Convictions: Applying 
Daubert Isn't the Only Problem," 43 Tulsa L. Rev. 285 (2007) 

■ Craig M. Cooley "Forensic Science and Capital Punishment Reform: An 
'Intellectually Honest' Assessment," 17 Geo. Mason U. Civ. Rts. L.J. 299 
(2007) 

■ Craig M. Cooley, "Reforming the Forensic Science Community to Avert 
the Ultimate Injustice," 15 Stan. L. St Pol'y Rev. 381 (2004) 

■ Michael J. Saks and Jonathan J. Koehler, "The Coming Paradigm Shift in 
Forensic Identification Science," 309 Science 892 (2005) 

■ Keith A. Findley "Innocents at Risk: Adversary Imbalance, Forensic 
Science, and the Search for Truth," 38 Seton Hall L. Rev. 893 (2008) 

False Confessions 

Confessions are among the "the most probative and damaging evidence 
that can be admitted against [a defendant]," 105 even when they conflict 
with the crime scene evidence and contain blatant mistakes. The reason is 
that the critical actors in the criminal justice system — that is, judge, jurors, 
prosecutors, and police — all view confessions as self-validating and see 
them as quintessential evidence of guilt. 106 More importantly, the notion 
that an individual would falsely confess to a crime or series of crimes that 
he or she did not commit is alien to most jurors and the general public. 
Not only are false confessions viewed as contrary to common sense, illogi- 
cal, and self-destructive, most law-enforcement-induced false confessions 
are believable because police interrogators make certain that the confes- 
sor includes "elective statements" such as crime scene details, expressions 
of remorse, the confessor's alleged motives, and acknowledgments of 
voluntariness. 107 

False confessions, unfortunately, are more common than jurors and the gen- 
eral public would dare to imagine. As Justice Souter recently acknowledged, 
a significant number of wrongful convictions have "resulted from... false 



m See Arizona v. Fulminante, 499 U.S. 279, 292 (1 991). 

106 See Saul Kassin and Gisli Gudjonsson, "The Psychology of Confessions: A Review of the Literature and Issues," 
5 PSYCHOL. SCI. PUB. INT. 33 (2004); Cruz v. New York, 481 U.S. 1 86, 1 95 (1 987) (White, J„ dissenting) 
("Confessions. . . have profound impact on juries."). 

107 SeeSaul Kassin, "On the Psychology of Confessions: Does Innocence Put Innocents at Risk?," 60 Am. Psychol. 215, 
223 (2005), available at http://www.unc.edu/-kome/inls201/kassinPsychologyConfessions.pdf. 
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confession[s][.]" 108 Several recent studies support Justice Souter's claim. For 
instance, of the 240 DNA exonerations, 25% involved cases in which innocent 
defendants made incriminating statements, delivered outright confessions, or 
pled guilty. 109 Another group of researchers concluded that "[i]n fifty-one of the 
340 exonerations between 1989 and 2004 — 15% — the defendants confessed 
to crimes they had not committed." 110 Two other researchers "identified false 
confession as the leading or primary cause of wrongful conviction in anywhere 
from 14-25% of the sample cases studied." 111 Similarly, a more recent study 
found that of the first 200 DNA exonerations, 31 (or 1 6%) involved false con- 
fessions which prosecutors introduced at trial. 112 Finally, the Innocence Project's 
most recent report, which analyzed 23 wrongful convictions from New York 
State, revealed that in 10 of the 23 cases, "innocent people falsely confessed or 
admitted to crimes that DNA later proved they did not commit." 113 So prob- 
lematic are false confessions that several states have enacted criminal justice 
commissions to study the problem; several of these commissions issued stud- 
ies regarding their findings and recommendations for minimizing or prevent- 
ing false confessions. 114 

The causes of false confessions are manifold and too numerous to discuss in 
this chapter. The reader is encouraged to review the articles and publications 



m Kansas v. Marsh, 126 S.Ct. at 2545 (Souter, J., dissenting). History is replete with examples in which persons, 
when faced with incurring capital punishment, confess to criminal offenses now recognized as impossible. See Mary 
Smith, 2 How. St. Tr. 1 049; Three Devon Witches, 8 How. St. Tr. 1 01 7; Bury St. Edmond's Witches, 6 How. 
St. Tr. 647; and Essex Witches, 4 How. St. Tr. 81 7. For example, consider the witchcraft trials in which individuals 
freely confessed to imaginary offenses, in minute detail, to serious and heinous crimes. SeeT.B. Howell, 
"Proceedings Against the Essex Witches," in State Trials 81 8, 856-57 (1 81 6) (the examination of Anne Cate); Id. 
at 840-14 (the confession of Rebecca West); Id. at 852-53 (the examination of Rose Hallybread); Id. at 853 (the 
examination of Joyce Boanes); Id. at 854-55 (the examination of Rebecca Jones). Time has not changed the human 
psyche; today's social scientists have identified various forms of false confessions and a plethora of reasons of how 
and why they are produced. E.g., Richard A. Leo and Richard J. Ofshe, "The Consequences of False Confessions: 
Deprivations of Liberty and Miscarriages of Justice in the Age of Psychological Interrogation," 88 J. Crim. L & 
Criminology 429 (1998). 

109 See http://www.innocenceproject.org (last visited January 1 7, 2009). 

""Samuel R. Gross etal., "Exonerations in the United States 1 989 through 2003," 95 J. Crim. L & Criminology 
523 (2005). 

111 See Steven A. Drizin and Richard A. Leo, "The Problem of False Confessions in the Post-DNA World," N.C. L Rev. 891 , 
902 (2004). 

,12 See Brandon L. Garrett, "Judging Innocence," 108 Colum. L Rev. 55 (2008); accord Saul M. Kassin and Gisli H. 
Gudjonsson, "True Crimes, False Confessions," Scientific American Mind, June 2005, at 26 ("Typically 20 to 25 percent of 
DNA exonerations had false confessions in evidence."). 

113 The Innocence Project, Lessons Not Learned, Exc. Summary, at 4 (Oct. 2007). 

™E.g., Wisconsin Criminal Justice Study Commission, Position Paper on False Confessions (2007) (Wisconsin 
Report); California Commission on the Fair Administration of Justice: Report and Recommendations Regarding False 
Confessions (2006) (California Report); Illinois Capital Punishment Commission, Ch. 2 (2002) (Illinois Report). 
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on false confessions listed at the end of this section. Nonetheless, while the 
causes may be too numerous to discuss here, the most important remedy for 
minimizing false confessions can be summed up with two simple words: vid- 
eotaped interrogations. Many people who were wrongly convicted thanks in 
part to a false confession have claimed that they confessed only because the 
police had lied to them, physically abused them, or tortured them. Thus, the 
theory goes, if police interrogations are recorded — visually and with sound — 
from the moment they began, this would decrease the likelihood of police 
misconduct during interrogations. 

For more information regarding false confessions and wrongful convictions, 
see the following articles and publications: 

■ Steven A. Drizin & Richard A. Leo, "The Problem of False Confessions 
in the Post-DNA World," N.C. L. Rev. 891 (2004) 

■ Richard A. Leo & Richard J. Ofshe, "The Consequences of False 
Confessions: Deprivations of Liberty and Miscarriages of Justice in the 
Age of Psychological Interrogation," 88 /. Crim. L. & Criminology 429 
(1998) 

■ Richard A. Leo, "Inside the Interrogation Room," 86 J. Crim. L. & 
Criminology 266 (1996) 

IDENTIFYING, STUDYING, AND LEARNING 
FROM WRONGFUL CONVICTIONS 

Our greatest expansion of knowledge occurs when we identify our mistakes 
and we study them from several different perspectives to decipher what went 
wrong and why it went wrong. For many professions, mistakes can be identi- 
fied quickly and easily. For instance, U.S. Airways and the flight crew on flight 
1549 knew immediately, as did the entire world, that something had gone ter- 
ribly wrong when Capt. Chesley B. Sullenberger had to make an emergency 
landing in the Hudson River in January 2009. Similarly, consider the March 
2004 harbor boat tragedy in Baltimore, Maryland. The entire country, along 
with the harbor pilot community, immediately knew that something went 
drastically wrong. 115 Furthermore, in the National Football League, if a wide 
receiver is wide open, with no one within 10 yards of him, the opposing team 
will immediately know that one or more of its defensive players made a mis- 
take because no wide receiver should be that wide open. Lastly, if a doctor pre- 
scribes a certain medication to an ill patient and the patient's symptoms do not 
disappear within a reasonable time, the doctor immediately recognizes that 



1,5 See Rex Bowman, "3 from Virginia Remain Missing: Baltimore Harbor Boat with 25 People Aboard Flipped Over 
Saturday," Rich. Times-Dispatch, Mar. 9, 2004, at A1 . 
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he may have misdiagnosed his patient and that he may need to reevaluate the 
patient so he can prescribe the right medication. By identifying errors quickly 
these professionals can instantly study their mistakes and identify workable 
solutions or reforms as soon as possible, thereby minimizing the likelihood 
that future errors will occur. In many professions, these solutions or reforms 
can and will save lives, money time, or a football game. 

What separates these professions from the criminal justice system is that they 
have built-in feedback mechanisms that allow their professionals to iden- 
tify mistakes and errors immediately. The criminal justice system does not 
have a parallel feedback mechanism that can immediately notify criminal 
justice actors when a factually innocent person has been wrongly accused 
or convicted. Moreover, if a factually innocent person is convicted, there 
is a strong possibility that the prisoner's innocence may never be exposed, 
especially if a prisoner is unable to utilize DNA testing. Furthermore, even 
if a prisoner's innocence is revealed, it is usually years after the prison- 
er's conviction, and it is generally premised on luck rather than an inher- 
ent component of the criminal justice system. For instance, the majority 
of the DNA exonerees could seek DNA testing only because critical items 
of evidence from their case where not destroyed; there are many prisoners, 
however, who have not been as fortunate; indeed, the author is currently 
litigating or has litigated several postconviction DNA cases in which evi- 
dence was destroyed or has yet to be located after years of investigation and 
searching. 

In the criminal justice system, figuring out how and why an innocent person 
was wrongly convicted poses a double imperative — a justice imperative and a 
public safety imperative. As Professor Keith Findley explained: 

Justice to the accused and victims alike demands that every reasonable 
measure be taken to ensure that no innocent person is wrongly 
convicted. By the same token, public safety demands such truthfinding 
accuracy, for when we convict an innocent person, the true perpetrator 
usually goes unpunished, free to commit other crimes that might have 
been prevented had the system not misfired. 116 

Despite these imperatives, in most jurisdictions there is no governmental body 
tasked with the responsibility of studying wrongful convictions, determining 
what might have caused them, and articulating suggested reforms aimed at 
minimizing the likelihood of future wrongful convictions, while not minimiz- 
ing the likelihood of an accurate conviction. As Barry Scheck, Peter Neufeld, 
and Jim Dwyer explained in their book Actual Innocence: 



™Keith A. Findley, "Learning from Our Mistakes: A Criminal Justice Commission to Study Wrongful Convictions," 
38 Cal. W. L Rev. 333, 337-38 (2002). 
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In the United States, there are grave consequences when an airplane 
falls from the sky; an automobile has a defective part; a patient is 
the victim of malpractice, a bad drug, or an erroneous lab report. 
Serious inquiries are made: What went wrong? Was it systemic 
breakdown? An individual's mistake? Was there official misconduct? 
Can anything be done to correct the problem and prevent it from 
happening again? 117 

Instead, many criminal justice actors, government officials, and even Supreme 
Court Justices view wrongful convictions as anomalies, which are inevitable 
by-products of any criminal justice system. 118 Consequently, in the vast majority 
of jurisdictions across the United States, "the criminal justice system exempts 
itself from self-examination. Wrongful convictions are seen not as catastrophes 
but topics to be avoided." 119 

Given the criminal justice system's obvious shortcomings with respect to iden- 
tifying wrongful convictions, studying wrongful convictions, and instituting or 
adopting new policies or reforms to minimize wrongful convictions, it is imper- 
ative that the criminal justice system take the necessary steps to address these 
shortcomings and to develop mechanisms that can adequately and quickly 
review questionable convictions to determine whether a person may have been 
wrongly convicted. Three mechanisms or institutions that can achieve these 
objectives are Innocence Projects, Innocence Commissions, and Prosecutorial 
Innocence Units. 

Innocence Projects 

As mentioned, the initial success of the Innocence Project at Cardozo School 
of Law led to the creation of more than 40 similarly situated projects aimed 
at reviewing questionable convictions to identify those prisoners who have 
been wrongly convicted. These projects quite often have different organiza- 
tional structures. For instance, some are aligned with law schools and operated 
as clinical programs for law students; law clinic projects usually investigate 
and litigate a prisoner's innocence claim in court. Other innocence projects are 
annexed with journalism schools, which generally focus on exposing and pub- 
licizing a prisoner's innocence claim via the media rather than litigating the 
claim in court. And finally, some innocence projects operate as independent, 
public-interest, nonprofit law firms. For instance, while the Innocence Project 

117 Actual Innocence, supra note 53, at 246. 
1,E 'Actual Innocence, supra note 53, at 246. 
m ld 
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is still associated with Cardozo School of Law, it became an official nonprofit, 
public-interest law firm in 2005. 12 ° 

While all innocence projects have a singular goal in mind — that is, freeing 
the innocent — each project goes about achieving this goal in slightly differ- 
ent ways. For instance, some projects, like the Innocence Project, focus exclu- 
sively on cases in which DNA testing can prove a prisoner's innocence. Other 
projects, like the Michigan Innocence Clinic (which is associated with the 
University of Michigan School of Law), focus on innocence cases "where there 
is no biological evidence to be tested." 121 The Midwestern Innocence Project 
(which is associated with the University of Missouri-Kansas City School of 
Law) reviews and litigates cases only from the following six states: Arkansas, 
Oklahoma, Missouri, Kansas, Iowa and Nebraska. 122 Lastly, many projects, like 
the Innocence Project and the Northern California Innocence Project, work 
tirelessly with local, state, and federal lawmakers to enact new policies, proce- 
dures, or statutes aimed at enhancing the criminal justice system's truth-seeking 
function and minimizing the likelihood of wrongful convictions. For instance, 
the Innocence Project's Policy Department has played an instrumental role in 
lobbying for state and federal statutes that provide prisoners access to DNA 
testing; to date, 46 states and the federal government have enacted postconvic- 
tion DNA testing statutes. 123 

Again, the universal connection between these projects is a shared commit- 
ment to advocating for innocent prisoners, to establishing their innocence, and 
to obtaining their release from prison. The creation of the Innocence Network 
in 2003, as mentioned, has only strengthened this commitment to identifying 
the innocence. The 45 current members of the Network work cooperatively to 
pool resources, to coordinate legislative proposals, and to share knowledge 
and strategies about litigating innocence claims in state and federal court. 

Innocence Commissions 

Some United States jurisdictions, as well as certain countries, have made it 
a priority to study wrongful convictions by creating so-called Innocence 
Commissions. For instance, the United Kingdom empowers its Criminal 
Cases Revision Commission (CCRC) to investigate wrongful convictions. 124 



120 For the various descriptions of innocence projects, see Daniel S. Medwed, "Actual Innocents: Considerations in 
Selecting Cases for a New Innocence Project," 81 Neb. L Rev. 1 097, 1 1 03-04 (2003). 

121 See http://www.law.umich.edu/centersandprograms/clinical/Pages/lnnocenceClinic.aspx (last visited February 6, 2009). 

122 See http://www.innocenceprojectmidwest.org/index.php/our-vision (last visited February 6, 2009). 

,23 See http://www.innocenceproject.org/Content/304.php (last visited February 6, 2009). 

124 See Lissa Griffin, "The Correction of Wrongful Convictions: A Comparative Perspective," 1 6 Am. U. Int'l L Rev. 
1241, 1277(2001); see also David Horan,"The Innocence Commission: An Independent Review Board for Wrongful 
Convictions," 20 N. III. U.L Rev. 91 (2000). 
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The CCRC is authorized to function as an independent executive agency with 
complete subpoena power to evaluate allegedly questionable convictions. The 
CCRC cannot overturn convictions but can submit cases to appellate courts. 125 
Similarly, in Canada a person can request that the Minister of Justice assemble 
a Criminal Conviction Review Group (CCRG) to review questionable cases 
and make recommendations to the Minister. The Minister can then order a 
new trial, hearing, or refer a case to a court. 126 

With respect to American jurisdictions, Illinois was the first state to con- 
vene an independent body to review exonerations and a state's criminal 
justice system to determine whether systemic changes could be identi- 
fied and suggested. In 2000, Governor George Ryan halted all executions 
once he learned that Illinois had exonerated more death row inmates (13) 
than it had executed (12) since 1977. After announcing his moratorium, 
Governor Ryan appointed a multidisciplinary, blue ribbon Commission on 
Capital Punishment, to review the 13 death row exonerations and Illinois's 
death penalty system. After two years of public hearings and research, the 
Commission submitted its final report in April 2002. The Commission put 
forth 85 recommendations that, "if implemented... [would] enhance signifi- 
cantly the fairness, justice and accuracy of capital punishment in Illinois." 127 
The 14-chapter report discussed reforms ranging from police and pretrial 
investigations, to DNA and forensic testing, to death-eligibility, to prosecu- 
torial functions in capital cases, to the role of defense counsel and the trial 
judge, to pretrial proceedings, to the guilt-innocence phase, to the sentenc- 
ing phase, to imposing a death sentence, to postconviction proceedings, and 
to funding. 

The first state in the United States to develop an "Innocence Commission" 
was North Carolina in the aftermath of several high-profile DNA exoner- 
ations. 128 The Chief Justice's Commission was established to "provide a 
forum for education and dialog between representatives from the different 
perspectives of the criminal justice system regarding prevention and recti- 
fication of wrongful convictions." 129 The Chief Justice's Commission stud- 
ied and reviewed the postconviction review process in North Carolina and 



125 W.at1277. 

12e See Kathryn Campbell, "Policy Responses to Wrongful Convictions in Canada," 41 dim. Law Bulletin 4 (2005). 

127 Comm. on Capital Punishment, supra note 91 , at i. 

™See Christine C. Mumma, "The North Carolina Actual Innocence Commission: Uncommon Perspectives Joined by a 
Common Cause," 52 Drake L Rev. 647, 648 (2004) ("Because of the recent number of irrefutable DNA exonerations, a 
common ground now exists on which law enforcement, prosecution, and defense can stand together and agree that if 
there are ways to decrease the possibility of a wrongful conviction without risking conviction of the guilty, they should be 
pursued."). 

129 See http://www.innocencecommission-nc.gov/ABOUTUS.htm. 
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the United States for nearly two years and drafted and presented the North 
Carolina General Assembly a bill establishing the North Carolina Innocence 
Inquiry Commission. Signed into law in August 2006, the Innocence Inquiry 
Commission is an eight-member panel that is "charged with providing an 
independent and balanced truth-seeking forum for credible claims of inno- 
cence in North Carolina." 130 

During the past decade, 11 other states, besides North Carolina, have formed 
innocence commissions. 131 The majority of these commissions are bipartisan 
associations of law enforcement experts, academics, retired judges, politicians, 
and community activists charged with conducting retrospective reviews of 
wrongful convictions, identifying the root causes of these wrongful convic- 
tions, and recommending systemic reforms. 

Prosecutorial "Innocence" Units 

Similar to Innocence Projects and Innocence Commissions, the prosecutor's 
office represents another agency that can review cases in which viable claims 
of innocence are presented. By reviewing such cases, prosecutorial offices can 
identify wrongful convictions. More importantly, once these cases are identi- 
fied, prosecutors can systemically study them to determine whether any pros- 
ecutorial policies or decisions may have contributed to an innocent person 
being wrongly convicted and to adopt adequate reforms if such reforms are 
needed to minimize — to the greatest possible extent — the likelihood of wrong- 
ful convictions. This form of prosecutorial review or self-regulation can (and 
most likely will) have a tremendous impact on the criminal justice system 
because prosecutors represent the most powerful repeat players in the criminal 
justice system. 

Prosecutors in Boston, for instance, instituted several new reforms, particu- 
larly eyewitness identification reforms, after DNA testing and other newly 
discovered evidence exposed several high-profile exonerations. 132 Likewise, 
Los Angeles County prosecutors spear-headed the review of nearly 100 con- 
victions in the Ramparts Division police corruption scandal. 133 Additionally, 
over the past 5 to 10 years, several prosecutorial offices have created "inno- 
cence" units or "conviction integrity" units to review prior convictions to 



m ld. 

131 See Robert C. Schehr, "The Criminal Cases Review Commission as a State Strategic Selection Mechanism," 42 Am. 
Crim. L Rev. 1 289, 1 299 (2005) (listing the 1 2 states). 

132 See Brandon L. Garrett, "Innocence, Harmless Error, and Federal Wrongful Conviction Law," 2005 Wis. L Rev. 35, 
87-88 (2005). 

133 See Beth Barrett and Greg Gittrich, "Attorneys Confront D.A.; Flurries of Defense Motions Fly in Attempt to Open 
Files on Rogue Cop," Daily News, Mar. 20, 2000; Rick Orlov, "Truth of 234 More Cases in Question," Daily News, 
May 5, 2000. 
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determine whether there are any cases with legitimate claims of innocence. 134 
In 2002, for instance, the Ramsey County District Attorney's Office in St. 
Paul, Minnesota, proactively tested biological evidence from a 1985 rape 
case; the DNA results proved that the man convicted for the rape could not 
have perpetrated the rape. Upon learning of the results, the Ramsey County 
District Attorney's Office asked the state trial judge to vacate the man's con- 
viction; the trial judge granted the request, which in turn created the first 
prosecutor-initiated exoneration in the United States. 135 Prosecutors in New 
York City and Houston have also sought DNA testing — on their own initia- 
tive — which have resulted in several exonerations. 136 Perhaps the most suc- 
cessful and comprehensive prosecutorial "innocence" unit in the United 
States is Dallas County's Conviction Integrity Unit (CIU). Created in 2007 by 
Craig Watkins, the first African-American District Attorney in Texas, the CIU 
has reviewed (and continues to review) hundreds of old cases and convic- 
tions to determine whether DNA testing could prove a prisoner's innocence. 
For instance, in September 2007, Watkins directed the CIU to review nearly 
40 death row cases to ensure the accuracy of those convictions and death sen- 
tences. 137 Moreover, the CIU has cleared seven men of rape, murder, or rob- 
bery due to its proactive DNA testing approach. 138 To date, 21 prisoners have 
been exonerated with DNA testing — 12 of which occurred before Watkins 
created the CIU. 139 

THE CRIMINOLOGIST AND WRONGFUL 
CONVICTIONS 

Criminologists, as both behavioral and social scientists, can serve the justice 
system relative to miscarriages of justice in multiple ways and at multiple 



134 See Judith A. Goldberg and David M. Siegel, "The Ethical Obligations of Prosecutors in Cases Involving Postconviction 
Claims of Innocence," 38 Cal. W. L Rev. 389, 394 n.21 (2002) (mentioning sources listing prosecutor-initiated reviews); 
Seth F. Kreimer and David Rudovsky, "Double Helix, Double Bind: Factual Innocence and Postconviction DNA Testing," 151 
U. Pa. L Rev. 547, 557-60 (2002) (noting prosecutor reviews in Minnesota as well as San Diego and Orange County, 
California); Daniel S. Medwed, "The Zeal Deal: Prosecutorial Resistance 
to Post-Conviction Claims of Innocence," 84 B.U. L Rev. 1 25, 1 25-26 & n.3 (2004). 
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junctures. Two primary contributions come immediately to mind: case exami- 
nation and research. 

With respect to case examination, forensic criminologists, whether they are 
generalists or specialists, may be called at any time in the postconviction 
interval. During the appeals process, they may be asked to review evidence, 
investigations, and court proceedings to help determine whether there has 
been missed evidence (which would be newly found evidence), adequate 
investigative practice, or ineffective defense counsel. In one case an inde- 
pendent criminal profiler may be asked to determine if proper methodology 
and accurate testimony was provided by a criminal profiler for the state; in 
another case, a reconstructionist may be asked to evaluate the statements of 
a jailhouse snitch against physical evidence that was not originally examined 
or reconstructed. 

With respect to research, criminologists, for the most part, not only try to iden- 
tify and understand the social, psychological, economic, and biological forces 
that produce crime, but also study how society and government respond to 
crime — that is, what regulations or sanctions are created to deter or minimize 
future criminal behavior or what social, mental health, or medical services are 
created to assist those individuals most susceptible to succumb to criminal 
behavior. By studying crime from multiple perspectives, criminologists can 
identify previously undetected correlations between two or more variables, 
which in turn can be used by state and federal governments to pursue new eco- 
nomic, medical, or social policies and laws aimed at reducing crime and help- 
ing crime victims and those most vulnerable to becoming victims or future 
criminals. 

Given what criminologists do on a daily basis, it should come as no surprise 
that criminologists are uniquely situated — and suitably trained — to advance 
and develop the wrongful conviction knowledge base. Rather than study the 
social, psychological, economic, and biological causes of crime and the citi- 
zenry's response to crime, criminologists have the resources, know-how, and 
research background to study wrongful convictions from these divergent per- 
spectives in order to better understand how and why wrongful convictions 
occur (i.e., causes of wrongful convictions) and what policies or laws can be 
enacted to minimize the risk of wrongful convictions (i.e., society's and gov- 
ernment's reaction to wrongful convictions). 

In terms of causes of wrongful convictions, criminologists can study the fol- 
lowing variables: (1) the roles of criminal justice actors such as police, prosecu- 
tors, judges, defense counsel, crime lab personnel, and crime victims; (2) the 
relationships between different criminal justice actors such as police and pros- 
ecutors, prosecutors and judges, crime lab personnel and police, victim(s) and 
prosecutor, and defense counsel and judge; (3) the funding of different criminal 
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justice agencies such as the prosecutor's office, the public defender's office, the 
crime lab, and the police; (4) the organizational structure of criminal justice 
agencies; and (5) the race of those wrongly convicted. It must be emphasized 
that this does not represent an exhaustive list of variables that criminologists 
can study; indeed, countless other variables can be studied to paint a clearer 
and more poignant picture of how and why wrongful convictions occur. The 
four identified in this section merely represent multiple brush strokes of this 
picture. 

With respect to the roles of criminal justice actors, criminologists can study 
whether there are intrinsic social, psychological, political, or economic forces 
regarding certain roles — such as a prosecutor or lead detective — that cause 
these actors to act unethically or to overlook the actual offender and instead 
focus on a wholly innocent person. For instance, what motivates a detective to 
coerce a confession from an innocent person or an ethical prosecutor to turn a 
blind eye to exculpatory evidence? 

In regards to relationships, criminologists can study how certain relationships 
between criminal justice agencies and actors can ultimately play to an inno- 
cent person's detriment. For instance, because the police and prosecutors work 
so intimately together on most serious felonies, such as rape and murder, pros- 
ecutors are influenced when the police engage in tunnel vision regarding a 
particular suspect. Likewise, because crime lab personnel work closely with the 
police and prosecutors, can the attitudes or beliefs of the police and prosecu- 
tors taint the crime lab analyst's ultimate conclusions? The same can be said 
with judge and prosecutors, because so many criminal court judges are former 
prosecutors, are criminal court judges more prone to favor the prosecution 
rather than the defense? 

Regarding the funding issue, criminologists can study how funding can increase 
or minimize the likelihood of wrongful convictions. For instance, several crime 
labs across the country have been mired in scandals over the past decade due 
to inaccurate or fraudulent work that played a role in several wrongful convic- 
tions. Criminologists could study whether inadequate funding played a role 
in these errors or fraudulent behaviors. For instance, if the lab received inad- 
equate funding, analysts may have been encouraged to take shortcuts to save 
money. Similarly, a large percentage of the DNA exonerees received poor rep- 
resentation from their court-appointed trial attorneys. Their court-appointed 
attorneys, however, often times worked for scantily funded public defender 
agencies. These are just two critical agencies that comprise the criminal justice 
system; there are many other criminal justice agencies that can be affected by 
inadequate funding. Such research can lead to new funding sources for certain 
agencies or a redistribution of monies to impoverished agencies. 
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Criminologists can also study the organizational structure of criminal justice 
agencies to determine whether their structure or hierarchy can impact their 
decision making. For instance, a fertile area of study in this respect is the crime 
lab system; publicly funded crime labs, for the most part, are annexed with 
either a prosecutorial or law enforcement agency. As a result, it is not uncom- 
mon for a crime lab director to take direction from the Chief of Police or the 
district attorney. Criminologists could study — in great depth — the conse- 
quences of this hierarchy and whether it would be more beneficial to make 
crime labs independent of any state agency. 

Finally, criminologists can also study how social economic status and race play a 
role in wrongful convictions. Indeed, many of the 240 DNA exonerees are not 
only minorities, but are mostly poor and uneducated. 

SUMMARY 

The American criminal justice system has three laudable objectives: to convict 
the guilty, to seek justice for the victims and, perhaps most importantly, to 
protect the innocent from wrongful imprisonment. Indeed, "concern about 
the injustice that results from the conviction of an innocent person has long 
been at the core of our criminal justice system." 140 This concern emanates from 
the common law when William Blackstone wrote that it was "better that ten 
guilty persons escape, than that one suffer." 141 Due to this "core" concern of the 
criminal justice system, the Framers of the United States Constitution incorpo- 
rated several protections into the Bill of Rights aimed at preventing wrongful 
convictions. For instance, criminal defendants have the right to remain silent, 
the right to confront their accusers, the right to have their peers determine their 
guilt or innocence, the right to have effective representation, and the right to 
compulsory process. 

For many years (if not centuries), criminal justice actors and the lay public 
believed that these constitutional protections wholly eliminated the pos- 
sibility that an innocent person could be wrongly convicted. Indeed, nearly 
90 years ago Judge Learned Hand observed that "[o]ur procedure has been 
always haunted by the ghost of the innocent man convicted," but posited, san- 
guinely, that "[i]t is an unreal dream." 142 Today, however, thanks in large part 
to advancements in science — particularly DNA technology — our desire to join 
Learned Hand's optimism, must give way to the unfortunate reality that inno- 
cent people are convicted of crimes they did not commit. 



""Schlup v. Delo, 51 3 U.S. 298, 325 (1 995). 
141 William Blackstone, 4 Commentaries "352. 
U2 United States v. Garsson, 291 F. 646, 649 (S.D.N.Y. 1923). 
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Wrongful convictions occur for a variety of reasons such as honest eyewitness 
misidentifications, misidentification premised on highly suggestive police 
line-up techniques, erroneous forensic science, fraudulent forensic science, 
coercive police interrogation techniques that lead to false confessions, pros- 
ecutorial misconduct, lousy lawyering, and jail house informants. More impor- 
tantly, wrongful convictions are generally caused by a combination of these 
factors — not just one. For instance, a faulty eyewitness identification can cause 
the police to develop tunnel vision on a particular rape suspect; this in turn 
can lead the police to channel domain-irrelevant information to the finger- 
print examiner assigned to the case (i.e., informing the analyst that the victim 
already identified the suspect); this information can taint the fingerprint exam- 
iner's subjective examination of the fingerprint evidence — ultimately leading 
to a misidentified fingerprint that incriminates the suspect; the misidentified 
fingerprint can then be used to elicit a false confession from the indigent sus- 
pect because he now thinks the victim identified him and his fingerprints were 
recovered from critical items of evidence. 

To prevent wrongful convictions, we need to identify and comprehensively 
study them so we can determine how and why an innocent person was con- 
victed of a crime he or she did not commit. To achieve these objectives, we 
need to develop three institutions: (1) Innocence Projects; (2) Innocence 
Commissions; and (3) Prosecutorial Innocence Units. As our knowledge of 
wrongful convictions increase, so too will our ability to create and institute 
new procedures and policies to minimize — to the greatest possible extent — the 
likelihood of wrongful convictions. 

Finally, criminologists and wrongful convictions go hand-in-hand. Instead 
of studying the social, psychological, economic, and biological forces that 
produce crime, criminologists have the wherewithal, expertise, and research 
background to study wrongful convictions from these divergent perspectives 
to better understand how and why wrongful convictions occur (i.e., causes 
of wrongful convictions) and what policies or laws can be enacted to mini- 
mize the risk of wrongful convictions (i.e., society and government's reaction 
to wrongful convictions). 

Review Questions 

1. Name and describe the problems with police line-ups. 

2. What is forensic fraud, and how does it relate to wrongful convictions? 

3. Why are false confessions a problem for those involved in the criminal justice 
system? How are they generally gained? 

4. Discuss the number of people that are currently incarcerated even though they are 
innocent. 

5. T/FThe first DNA exoneration occurred in 1977. 
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6. What were the major findings of The Innocence Project? Why was this project so 
important? 

7. As of February 2009, how many DNA exonerations have there been? 

8. Discuss how jail house informants lead to wrongful convictions? 

9. In what two ways can criminologists add to the discussion of wrongful 
convictions? 
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CHAPTER 10 



Law Enforcement Investigations: 
Essential Considerations 



Stan Crowder 

Nobody is going to take your views seriously if you cannot support 
them. 

Robert K. Miller (1992, p. 3) 



KEY TERMS 



Administrative Investigations: Fact-finding inquiries conducted by an 
agency or government regarding its own management and performance. 

Assessment (of Intelligence): Determining the significance of information. 

Criminal Intelligence: Information compiled, analyzed, and/or disseminated 
in an effort to anticipate, prevent, or monitor criminal activity. 

Criminal Investigations: Inquiries conducted when there is a suspected 
violation of criminal codes or statutes to determine whether a crime has 
been committed, to gather evidence related to the identity of suspects, to 
locate and facilitate arrest, to recover property, and to prepare a case for 
criminal prosecution. 

Deduction (of Intelligence): Determining the useful conclusions which 
may be drawn from the assessment and integration of intelligence. 

Employment Tribunals: Independent judicial bodies who determine 
disputes between employers and employees over employment rights, 
usually involving cases of discrimination and wrongful terminations 
(Dodd, 2009). 

Garrity Rule: A legal protection which provides that during an 
administrative investigation, a police officer or other public employee may 
be compelled to provide statements under threat of discipline or discharge, 
but those statements cannot be used to prosecute the officer criminally. 

High Intensity Drug Trafficking Area (HIDTA): A program that 
designates areas within the United States that face drug trafficking 
threats affecting other areas and develops and implements a strategy 
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to address the drug threat there through partnerships with local, state, 

and federal agencies. 
Information: Knowledge gathered from other people. 
Instrumentation: The application of instruments and the methods of 

physical sciences to the detection of crime. 
Integration (of Intelligence): Combining the elements of an analysis to 

produce a picture of activities. 
Intelligence: The gathering and analyzing of information that does not 

involve complaints or events but is in anticipation of them. 
Interrogation: The skillful questioning of witnesses and suspects. 
Investigation: Any systematic inquiry to determine the facts surrounding 

an event or situation (Ortmeier, 2006). 
Law Enforcement (LE): Sworn officers or agents of government agencies 

chartered to enforce criminal laws within their jurisdiction and to 

investigate related infractions. 
Link Analysis Charting: Using a graphical visual design (e.g., flow charts) 

to show the relationships between individuals and organizations. 
Local Law Enforcement: Campus and city police departments, as well as 

county sheriffs' offices. 
Lucubration: Long, hard study, often at night, sometimes resulting in a 

written, scholarly work. 
Ratiocination: Clear thinking, putting forth a logical argument. 
Regional Information Sharing Systems (RISS): A U.S. -wide law enforcement 

information sharing program, offering secure communication, access to 

intelligence databases, and investigative resources and services. 
Vice Squads: Units or teams that are in charge of investigating crimes 

which involve someone profiting from another person's pleasure 

(i.e., crimes relating to drugs, prostitution, gambling, alcohol, cigarettes, 

and so on). 



Dr. P. J. Ortmeier (2006, p. 320) explains that an investigation is "any system- 
atic inquiry to determine the facts surrounding an event or situation." Careful 
readers will note that this definition does not assume criminality, it does not 
assume victimity, and it does not assume a particular outcome. It suggests, 
rather, that the facts are not known. It is used to describe a situation in which 
the facts must be gathered, verified, and organized so that meaningful infer- 
ences may be drawn from them. On that same line of reasoning, the need for 
an investigation suggests that conclusions about persons or events are unwar- 
ranted until the necessary inquiry has been conducted. 



Local, State, and Federal Law Enforcement in the United States 



Law enforcement investigators of every kind are charged, within the scope 
of their inquiries, to answer the time-honored questions of who, what, where, 
when, how, and why. The results of an investigation, once assembled, may be 
used as proofs — that someone did or did not do something, that something 
did or did not happen, that patterns or motives are present or absent. The con- 
texts for developing investigative proofs vary widely but tend to involve admin- 
istrative or legal proceedings. 

Law enforcement agency policies and the criminal codes that law enforcement 
agents are meant to enforce vary from agency to agency, from city to city, from 
state to state, and from country to country. However, investigative goals and 
best investigative practice standards are universal. It is fair to say that, in gen- 
eral terms, all investigators are after the same thing: the facts about what hap- 
pened. In narrower terms, however, every investigator has different rules to 
follow while getting there. Whether one is a homicide detective in Australia, a 
sex crimes detective in New York City, an Inspector working for Scotland Yard, 
a vice detective in Los Angeles, or a detective/constable in Barbados — no one 
law enforcement agency is the same as any other, even within the same coun- 
try. For the uninitiated, this can be disorienting and frustrating. 

The purpose of this chapter is to help orient forensic criminologists with a 
general but applied understanding of what law enforcement investigations 
involve, who performs them, and to what end. It will discuss the two major 
types of investigations, the roles of agencies charged with performing them, the 
problem of jurisdiction, and educational requirements and recommendations. 
It will conclude with a discussion regarding the use of outside experts, such as 
forensic criminologists, and some friendly advice. 

LOCAL, STATE, AND FEDERAL LAW 
ENFORCEMENT IN THE UNITED STATES 

The term law enforcement refers to sworn officers or agents of government agen- 
cies chartered to enforce criminal laws within their jurisdiction and to investi- 
gate related infractions. 

In the United States, local law enforcement refers to campus and city police 
departments, as well as county sheriffs' offices. Most law enforcement occurs at 
the local level (Ortmeier, 2006, p. 17) because just about every U.S. city has its 
own police department of varying size and capability. Ortmeier further reveals, 
"the majority of police agencies employ less than ten full-time sworn police 
officers and approximately one-third employ less than five full-time officers" 
(p. 17). Most counties have an elected sheriff who leads his or her respec- 
tive office, and a few have a police department as well. In the counties where 
there is both a sheriffs office and police department, the duties of the sheriff 
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are somewhat limited, depending on which tasks of law enforcement are del- 
egated to the police department by the elected officials. The bottom line is that 
it is done a little differently everywhere, and broad generalizations about roles 
and responsibilities will not always apply. 

State agencies that conduct criminal investigations are varied and encom- 
pass numerous enforcement tasks. Generally, state law enforcement agencies 
have an investigative arm or subdivision (i.e., a State Bureau of Investigation). 
However, many other state agencies have investigators and agents who perform 
criminal investigations. They include, but are certainly not limited to, the State 
Medical Board, the Department of Health, the Attorney General's Office, Child 
and Family Welfare (a.k.a. Child Protective Services), Department of Human 
Services, gaming commissions, the Department of Indian Affairs — the list goes 
on and on. With all these agencies, one can easily become confused. 

As a general example, it is a criminal violation to commit welfare fraud; yet, 
the investigation will often be conducted by investigators in the Department of 
Human Resources, not the "State Bureau of Investigations," state law enforce- 
ment, or state police. 

In Georgia, as a more specific example, the Georgia Bureau of Investigations 
(GBI) has statewide jurisdiction and is independent of other criminal justice 
agencies. The GBI provides assistance to local and state agencies through the 
Investigations Division, the State Crime Laboratory, and the Georgia Crime 
Information Center. The largest division is the Investigations Division, and 
GBI Agents assist local agencies with violent crime investigations. 

Federal agencies (often called the "letter agencies" by street cops), on the other 
hand, are organized and tasked with specific and limited enforcement chal- 
lenges by law, executive order, or design. As noted by Ortmeier (2006, p. 15) 
"Federal law enforcement agencies do not have general police powers because 
the U.S. Constitution limits the authority of the national government." 
Ortmeier (2006) further notes the existence of law enforcement and investiga- 
tive duty within the following U.S. departments: Labor, Agriculture, Defense, 
Interior, Postal Service, Treasury, and Transportation. The smallest federal law 
enforcement agency is the U.S. Fish and Wildlife Agency with approximately 
261 special agents and 122 wildlife inspectors. Additionally, each branch of the 
military has its own investigative division. 

The U.S. Department of Homeland Security (DHS) encompasses 22 federal 
agencies with varied law enforcement and intelligence-gathering tasks. By 
examining the Border and Transportation Security Directorate, one can find 
the following agencies and tasks: Transportation Security Administration 
(TSA) — tasked to protect the transportation systems and security at airports; 
Customs and Border Protection (CBP) — tasked to manage, control, and protect 
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the nation's borders; Immigration and Customs Enforcement (ICE) — tasked to 
identify and counter vulnerabilities in the nations border, economic, trans- 
portation, and infrastructure security; U.S. Secret Service (USSS) — tasked to 
protect the president and national leaders and financial and critical infrastruc- 
ture. Other agencies in DHS include United States Park Police, the law enforce- 
ment branch of the National Park Service — tasked to protect national parks 
and monuments and Food and Drug Administration (FDA) — tasked to protect 
food, the blood supply, and drug tampering. 

Among the most well known federal agencies, the Federal Bureau of Investigation 
has charter over 200 categories of federal law, including counterterrorism, coun- 
terintelligence, cybercrime, public corruption, civil rights, organized crime, white 
collar crime, and major thefts/violent crime (see http://www.fbi.gov for a com- 
plete list). It also has its own crime lab. However, it does not have charter over sex 
crimes or homicides unless they occur on federal property. This is infrequent, to 
say the least, and quite a contrast to their portrayal in film and television. 

TYPES OF INVESTIGATIONS 

Generally speaking, two types of investigations are performed by government 
(a.k.a. public) and law enforcement agencies: administrative and criminal. 

Administrative Investigations 

Administrative investigations are fact-finding inquiries conducted by an agency 
or government regarding its own management and performance. Such investiga- 
tions are authorized as a routine matter, by suspected infractions of policies, 
or by the concerns of a person in authority. They involve an investigation into 
an event or circumstance involving one or more of the following (examples 
only): 

■ Employee background; 

■ Employee character and fitness; 

■ Promotions and pay raises; 

■ Employee or departmental performance reviews; 

■ Employee or departmental audits; 

■ Employee safety; 

■ Officer-involved shootings; 

■ Violations of agency policies, rules, or protocols; 

■ Professional misconduct; 

■ Harassment or discrimination; 

■ Property misuse/damage/theft; 

■ Threatening, intimidating, or violent behavior; 

■ Potential criminal activity involving agency personnel or resources. 
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These circumstances and related violations are generally noncriminal and 
may result in disciplinary action such as suspension, demotion, financial 
sanctions, and even dismissal. However, the circumstances can also be pro- 
cedural — in relation to promotions, pay raises, transfers, or in response to a 
particular yet general concern. In such cases, administrative investigations can 
result in favorable outcomes, like changes to existing agency policies, rules, 
and protocols. 

Force of Effect 

Administrative investigations have the weight of the investigating agency 
behind them — but not necessarily the weight of the law. If those in the agency 
are forward thinking and reform oriented, then the findings of these inqui- 
ries are given a priority and action is taken. If not, then there may be little 
or no agency response at all, resulting in diminished internal accountability. 
Under these circumstances, it is possible that even when a clear violation has 
occurred, the penalties may be misunderstood, misapplied, or ignored alto- 
gether. Agency response is entirely up to those in charge of the agency. 

In Adanta, Georgia, for example, police hiring policies related to pre-employment 
background investigations are well-guarded secrets, but the results are not. As 
explained in Eberly (2008): 

Keovongsa Siharath was arrested in Henry County on charges he 
punched his stepfather. 

Jeffrey Churchill was charged with assault in an altercation with a 
woman in a mall parking lot. 

Calvin Thomas was taken into custody in DeKalb County on a 
concealed weapons charge. 

All three are now officers with the Atlanta Police Department. 

More than one-third of recent Atlanta Police Academy graduates 
have been arrested or cited for a crime, according to a review of their 
job applications. The arrests ranged from minor offenses such as 
shoplifting to violent charges including assault. More than one-third of 
the officers had been rejected by other law enforcement agencies, and 
more than half of the recruits admitted using marijuana. 

"On its face, it's troubling and disturbing," said Vincent Fort, a state 
senator from Atlanta. "It would be very troubling that people might 
be hitting the streets to serve and protect and they have histories that 
have made them unqualified to serve on other departments." 

But Atlanta police say it's not so simple. Officials have been trying 
without success for more than a decade to grow the department 
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to 2,000 officers, an effort hurt by this year's budget crisis. With 
competition for recruits intense among law enforcement agencies, 
Atlanta has had to make concessions. 

"We would like, in an ideal world, to see every applicant with a clean 
record, but obviously that's not reality, " said Atlanta police Lt. Elder 
Dancy, who runs the department's recruitment unit. "I don't think you'll 
find any departments who hire only applicants with squeaky-clean 
records." 

Three decades ago, a police officer with a criminal record was much 
less common than it is now, said Robert Friedmann, a criminal justice 
professor at Georgia State University. But times have changed and 
many agencies have had to relax their hiring policies, Friedmann 
said. 

Other local police agencies have hiring guidelines similar to Atlanta's. 
Police departments for Cobb, DeKalb and Gwinnett counties don't hire 
recruits with felony convictions but do hire those with misdemeanor 
arrests, on a case-by-case basis. 

Dancy would not divulge all of Atlanta's restrictions but said the 
department won't hire anyone with felony convictions, or those with 
convictions for obstruction of justice, sex or domestic crimes. 

Even so, police documents show that many of their recruits have 
blemishes on their records. 

The Atlanta Journal-Constitution, through an Open Records Act 
request, asked in mid- August for the job applications of the Atlanta 
Police Department's two most recent graduating classes. The 
department provided 36 applications for police recruits who graduated 
June 10 and Aug. 4. All the graduates are currently Atlanta police 
officers. 

Some departments have a zero tolerance policy for pre-employment criminal 
conduct; whereas, others do not. However, having a policy and following it are 
two different things. 

In the United Kingdom, guidelines provided by the Home Office and the 
Association of Chief Police Officers offer the following with regards to driving 
under the influence (Cobain, 2008): 

An officer convicted by a court of a drink driving offence can expect to 
face a formal misconduct hearing. 

The usual sanction to be applied or, in the case of a senior officer, 
recommended by the tribunal and applied by the police authority, is 
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either dismissal or a requirement to resign to reflect the serious view 
which is taken both inside the service and by society generally. 

However, despite having faced internal administrative misconduct hearings, 
many officers have been allowed to stay on the job. Cobain (2008) describes 
the following reality, not entirely dissimilar to the results in Atlanta, where 
those charged and convicted of a crime are allowed to continue serving in law 
enforcement: 

Scores of police officers across the UK are avoiding dismissal after 
being convicted of drink- driving, despite Home Office guidelines that 
say they should usually be sacked or forced to resign because of the 
seriousness of the offence. The Guardian has learned that at least 170 
officers have been allowed to remain serving — or to retire at taxpayers' 
expense — after being convicted of drunk-driving since the guidelines 
were issued six years ago. 

A series of requests for information made under the Freedom of 
Information Act have revealed wide differences in the manner in which 
forces deal with officers convicted of drink- driving, or related offences 
such as failing to provide a breath or blood specimen. 

Some, such as Nottinghamshire, Thames Valley and Essex, demand 
the resignation of every officer convicted of the offence if they do not 
volunteer their resignations, while others, such as West Midlands, 
demand the resignation of the overwhelming majority of those caught 
drink-driving. 

Within other forces, such as the Police Service of Northern Ireland and 
Northumbria police, the majority of officers convicted of the offence 
have been allowed to continue serving or to retire. 

This passage brings us back to the reality that many government and law 
enforcement agencies perform administrative investigations but are essentially 
free to decide what the results mean even when the law has been violated. 
Under these conditions, there are agencies that act with impunity until com- 
pelled by government intervention, public outcry, or civil litigation to enact 
reform. 

Who Performs Administrative Investigations? 

Administrative investigations may be conducted by a supervisor, by a particular 
department or unit within the affected agency, or by an independent agency, 
investigator, or tribunal. Most procedural investigations or minor infractions 
relating to individual officers are conducted in house and kept relatively quiet. 
There may even be a unit dedicated to handling these kinds of inquiries, such 
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as an Internal Affairs Division or an Audit Department. The more severe, sys- 
temic, or public the administrative concern, the more there is a need for the 
appearance of action and objectivity, and the more likely an independent 
inquiry will be involved. 

Historically, independent investigations and audits of law enforcement 
agencies have been reactive — a response to highly publicized incidents 
of failure or malfeasance. Quasi-independent investigations involve out- 
side agencies, like bringing in the state or federal authorities to investi- 
gate a local department. Fully independent investigations have involved 
various specialists and specialist panels drawn from forensic criminology 
disciplines. Two major examples include New York City's Commission 
to Investigate Allegations of Police Corruption and the Anti-Corruption 
Procedure of the Police Department headed by retired judge Milton 
Mollen (1994) and the independent investigation of the Houston Police 
Department Crime Lab from 2004-2007 headed by attorney Michael 
Bromwich, formerly of the United States Department of Justice, Office of 
the Inspector General. 1 

It is common for law enforcement agencies to prefer independent investiga- 
tors with some kind of prior law enforcement experience or connection. This 
preference is inherently problematic: while such investigators may have the 
required knowledge and expertise to perform an investigation, past alignment 
with law enforcement may facilitate bias or its appearance. Consequently, 
bringing in an ex-commissioner of police or an ex-police detective to perform 
an investigation or audit of any kind is ill advised unless his or her reputation 
outside law enforcement is impeccable and his or her findings are made avail- 
able for public scrutiny. 

Administrative investigations related to employment issues have their 
own rules. As mentioned in the previous section, the United Kingdom has 
Employment Tribunals, which "are independent judicial bodies who determine 
disputes between employers and employees over employment rights. " 2 They 
hear cases involving discrimination and wrongful termination for all public 
employees, including police officers (Dodd, 2009). In Australia, there is a sim- 
ilar government agency called the Australian Industrial Relations Commission 
(AIRC). 3 

In the United States, the only comparable national agency is the Equal 
Employment Opportunity Commission (EEOC), 4 which operates at the fed- 
eral level. However, each individual state has its own peculiar employment 
laws and investigating agencies. When law enforcement officers are involved in 
administrative investigations, especially those that might result in their termi- 
nation, the Garrity Rule applies. 



1 See http://www. 
hpdlabinvestigation.org 



2 See http://www. 
employmenttribunals.gov.uk 



3 See http://www.airc.gov.au 



4 See http://www.eeoc.gov 
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The Garrity Rule 

As demonstrated in the previous sections, it is entirely foreseeable that non- 
criminal inquiries may uncover criminal activity. If an administrative investiga- 
tion confirms the likelihood or the existence of criminal activity, then a separate 
criminal investigation must be requested by the appropriate law enforcement 
agency. However, if this occurs within a law enforcement agency in the United 
States, a controversial protection is engaged, referred to as the Garrity Rule. 

The Garrity Rule refers to the U.S. Supreme Court's decision in Garrity v. 
New Jersey (1967). It provides that during an administrative investigation, a 
police officer or other public employee may be compelled to provide state- 
ments under threat of discipline or discharge, but those statements may not 
be used to prosecute him or her criminally. As explained in Clymer (2001, pp. 
1314-1321): 

Police departments routinely conduct noncriminal, administrative 
investigations into allegations of police misconduct to determine 
whether discipline is warranted. As part of those investigations, 
investigators often interview the suspect officer or officers along with 
witness officers. In cases in which alleged misconduct may result 
in criminal charges, suspect officers have a valid basis for asserting 
their Fifth Amendment privilege and refusing to answer questions 
on the ground that their statements may incriminate them. To 
promote thorough investigations, and perhaps to avoid the unseemly 
spectacle of officers refusing to cooperate with their own departments, 
regulations, state statutes, and departmental policies often require that 
police officers, whether suspects or witnesses, answer questions that 
investigators pose. Refusal to do so can result in discipline, including 
job loss. 

In a series of cases decided from 1967 to 1977, the Supreme Court 
confronted states' use of economic sanctions — job termination, loss 
of pension benefits or political office, disbarment from legal practice, 
and ineligibility for state contracts — to compel cooperation in criminal 
and noncriminal investigations. In all but one of these "so-called 
'penalty' cases," public employees and officials, contractors, and others 
refused to waive immunity or answer questions and later contested 
the resulting economic sanctions. Garrity v. New Jersey arrived in the 
Supreme Court in a different posture. In Garrity, the employees, most of 
whom were police officers, answered the questions, thus avoiding the 
threatened economic sanctions, and challenged the state's subsequent 
use of their answers in criminal prosecutions. Garrity, unlike the other 
penalty cases, presented the question whether compelled statements 
were admissible in criminal prosecutions. 
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Edward Garrity, the Chief of Police for the New Jersey Borough of 
Bellmawr, other police officers, and a court clerk were suspected of 
fixing traffic tickets. The Supreme Court of New Jersey ordered the 
state Attorney General to conduct an investigation into the alleged 
misconduct and report his findings. A deputy attorney general 
questioned the suspects. A state statute required that they answer 
questions or lose their jobs and pensions. Before conducting the 
interrogation, the deputy attorney general told each interviewee that 
his answers could be used in state criminal proceedings and that "if 
he refused to answer he would be subject to removal from office. " 
The interviewees answered the questions posed to them. Later, local 
prosecutors brought criminal charges and introduced into evidence 
at trial the statements that the defendants had made to the deputy 
attorney general. After their convictions, the defendants appealed, 
claiming that the use of their compelled statements violated their 
constitutional rights. New Jersey courts rejected those claims. But, 
in a five-to-four decision, the United States Supreme Court reversed, 
holding the admission of the compelled statements unconstitutional. 
The Court offered two explanations : The statements were inadmissible 
under the Due Process Clause as coerced confessions, and the state's 
threat to fire the police officers unless they gave statements was an 
unconstitutional condition. 

In a later case, the Court offered a different rationale for the result in 
Garrity: The police officers' compelled statements were analogous 
to immunized testimony and thus inadmissible under the Fifth 
Amendment privilege. Many lower courts have followed suit, 
describing Garrity as a case involving the privilege and compelled 
statements as "immunized." 

The compelled statements in Garrity resembled formally immunized 
testimony. When a witness before a court or a grand jury asserts the 
privilege against self-incrimination, the prosecution can compel her 
testimony by securing an immunity grant. In Kastigar v. United States, 
the Court held that "use and derivative use" immunity (often simply 
called "use immunity") is sufficient to require a witness to testify 
despite an assertion of the privilege. If an immunized witness persists 
in her refusal to testify, she can be held in contempt. The immunized 
testimony is thus compelled by the contempt threat. 

Use immunity does not foreclose later criminal charges against the 
witness for matters described in the immunized testimony. Rather, it 
prevents the prosecution from making use of the testimony and any 
evidence derived there from against the witness in a criminal trial. The 
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Kastigar Court reasoned that a grant of such immunity is coextensive 
with the Fifth Amendment because it leaves the witness-turned- 
defendant "in substantially the same position as if the witness had 
claimed the Fifth Amendment privilege" and remained silent. 

The Garrity protection operates in a similar manner — it enables 
states to compel statements from public employees by threatening 
job termination but bars use of the statements in later criminal 
prosecutions. Accordingly, when the deputy attorney general 
threatened Garrity and the others with loss of their jobs, he granted 
them de facto use immunity in exchange for their answers. Although 
Garrity and the others did not first assert the privilege, an action 
typically reguired to trigger its protection, the Court since has 
concluded that when assertion itself would be penalized, as was the 
case in Garrity, the protection is self-executing. 

Opponents of the Garrity Rule argue that it essentially immunizes corrupt law 
enforcement officers by operating "as a trap for investigators and prosecutors 
who fail either to take steps to minimize exposure to compelled statements or 
to prepare to disprove taint." Further, the rule "can serve as a tool for unscru- 
pulous internal affairs investigators who seek to undermine criminal prosecu- 
tions by disseminating compelled statements and treacherous police witnesses 
who allege that they are tainted in order to avoid giving prosecution testimony" 
(Clymer, 2001, p. 1382). 

Consider the recent case of Police Officer Sam Streater, 45, from New Haven, 
Connecticut. He was arrested in 2008 for soliciting a known prostitute, Vanessa 
DiVerniero, by paying her $20 to have sex with him in his car. As explained in 
Kaempffer (2009): 

A Superior Court judge last month approved an application from 
Officer Sam Streater, a 17-year veteran, for accelerated rehabilitation, 
a program reserved for first-time, nonviolent offenders. The probation 
will last a year and, if he stays out of trouble, the charges would be 
dismissed. 

Supervisory State's Attorney David Strollo said Monday Streater was 
treated like any other defendant. It's common for defendants in similar 
circumstances to receive AR, he said, so his office did not oppose 
Streater's application. 

"Given that he was not on duty as a police officer (when the 
misconduct occurred), we thought it would be fair to treat him like any 
other citizen on this case," Strollo said, describing the resolution as 
"consistent" with similar cases. 
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Streater was caught with a suspected prostitute last September in Fair 
Haven, not long after members of the department's gun unit finished 
up a prostitution sting in the neighborhood. After the sting was over, 
officers went looking for a woman they had seen earlier in the night, 
for whom they believed they had an active warrant. They saw her in 
Streater's car and pulled it over. 

During an internal affairs investigation, Streater admitted under 
Garrity protection that he had solicited the woman for sex. Under the 
Garrity rule, a department can order a police officer to give a statement 
about alleged misconduct but can't use that information in a criminal 
prosecution. The criminal charges against Streater — soliciting a 
prostitute and soliciting a prostitute from a motor vehicle — relied on 
statements made by the woman. 

Streater was suspended without pay for two weeks in late November. 
The suspension was still in effect when IA served the arrest warrant, 
which police at the time indicated was pursued at the urging of the 
State's Attorney's office. 



The department has indicated it plans no other discipline as a result of 
the arrest. 

Further details are reported in Kaempffer (2008): 

During the internal affairs probe, Streater allegedly admitted he 
had solicited the prostitute. But because he was ordered to give 
the statement and did not do so voluntarily, a legal ruling called 
the Garrity protection was triggered. The protection, which is 
similar in concept to invoking the Fifth Amendment right against 
self-incrimination, means nothing he said could be used against him 
criminally. 

The state's charges, however, appear to be based on statements 
made by the woman, who acknowledged to police that she engaged 
in a sexual act with Streater in his car for $20, according to an arrest 
warrant affidavit. 

The warrant states that the police department's drug unit was 
conducting a prostitution sting the night of Sept. 23 in Fair Haven, and 
officers observed a woman, Vanessa DiVerniero, walking in the area. 
Police described her as a known prostitute who had an arrest warrant 
pending, but the squad supervisor told them not to serve the warrant 
until after the sting was completed. 




CHAPTER 10 Law Enforcement Investigations: Essential Considerations 



Once the operation was done, the officers went looking for DiVerniero, 
and observed her in a white Dodge Intrepid. 

DiVerniero later told the internal affairs unit that when officers stopped 
the car and approached, the driver, who was Streater, told them, "Yeah, 
it's me.... I got a C-I." C-I is police jargon for confidential informant. 

DiVerniero said she initially denied to police that anything happened, 
but told IA in a subseguent interview that Streater had picked her up 
and paid her for sex. 

In this case, the Garrity Rule offered little protection to the officer against the 
statements of the prostitute. However, it does appear to have shielded the offi- 
cer from being held accountable for false statements he made at the scene — 
namely that the prostitute was his confidential informant (a.k.a., C.I.). In any 
case, as of this writing, the officer's department will continue to employ him 
despite his conviction for a crime. As has been made clear in previous sec- 
tions, this scenario is not unique to law enforcement in New Haven or even 
the United States. 

Criminal Investigations 

Criminal investigations are conducted when there is a suspected violation of crim- 
inal codes or statutes (Lyman, 2008). Gilbert (2004, p. 37) notes, "Criminal 
investigation is a logical, objective, legal inquiry involving a possible criminal 
activity." In the United States, suspected criminal violations are investigated 
by local, state, and federal law enforcement agencies based on jurisdictional 
authority as provided by law. 

It is generally the purpose of a criminal investigation to determine whether a 
crime has been committed, to gather evidence and information related to the 
identity of suspects, to locate and facilitate the arrest of suspects, to recover lost 
or stolen property, and to prepare a case fit for criminal prosecution. These 
fundamentals have not changed in centuries, but the means to achieve them, 
including the technology used, has certainly evolved (see generally Gross, 
1906; O'Connell and Soderman, 1936; O'Hara, 1970; and Savino and Turvey, 
2004; Turvey, 2008). Fundamentals change as does the concept of crime and 
criminality, given that criminal statutes and their enforcement evolve from year 
to year, and are only as firm as those who write and rewrite them. 

O'Hara (1970, p. 1) provides an important touchstone regarding investigative 
basics: 

The tools of the investigator are, for the sake of simplicity, referred to as 
the three "I's", namely Information, Interrogation, and Instrumentation. 
By the application of the three "I's" in varying proportions the 
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investigator gathers the facts which are necessary to establish the guilt 
of the accused in a criminal trial. 

O'Hara goes on to explain that Information is "knowledge which the investiga- 
tor gathers from other persons" (p. 7) — including records and statements pro- 
vided by witnesses, informants, and other individuals. O'Hara further explains 
that Interrogation refers to "the skillful questioning of witnesses as well as sus- 
pects" (p. 9) — including interviews with the impartial who have no reason to 
withhold facts, and the confrontational questioning of suspects or others who 
might have a reason to be deceptive in their answers. Finally, O'Hara offers that 
Instrumentation refers to "the application of instruments and the methods of 
physical sciences to the detection of crime" (p. 11). The term is used to suggest 
analyses performed both in the crime lab by scientists and in the police station 
by investigators (p. 11): 

Instrumentation, however, is taken here to mean rather more than 
criminalistics. It includes also all the technical methods by which the 
fugitive is traced and examined and, in general, the investigation is 
advanced. Thus, fingerprint systems, modus operandi files, the lie 
detector, communication systems, surveillance equipment such as 
telephoto lens and detective dyes, searching apparatus such as the 
x-ray unit and the metal detector, and other investigative tools are 
contained within the scope of the term. 

Using Information, Interrogation, and Instrumentation, the fact that a crime 
was committed is proved or refuted. Once the elements of the crime, or the 
corpus delicti, have been established, the person responsible must be iden- 
tified. Offenders are identified by means of a confession, an eyewitness, or 
circumstantial evidence such as motive, means, opportunity, and associative 
evidence. 

O'Hara (1970, p. 19) makes it clear that, while the investigator is "basically a 
collector of facts," he or she must use logic and reasoning to develop case theo- 
ries and draw conclusions about the crime. Though crimes can be complex, the 
investigator is admonished to take no shortcuts in the search for information. 
He or she must be scrupulous in his or her methods and objective in ratio- 
nale. This suggests a duty to be intellectually and temperamentally prepared 
to do so. 

Criminal investigators have an onus beyond that of mere "fact collector" 
because of the consequences that will arise from their work. Unlike many 
administrative investigations, the results of criminal investigations carry with 
them the weight of the courts and the law. As result, investigations can lead 
to criminal charges, criminal convictions, fines, jail time, and even the death 
penalty under certain circumstances. On the facts and conclusions drawn from a 
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solid investigation, a criminal is arrested and the innocent remain free. And the 
opposite is also true. 

In smaller agencies with fewer resources, there may be only a couple of detec- 
tives catching cases full time who are required to work everything that comes 
through the door. In the smallest agencies, with fewer than 10 sworn officers, 
there may be no dedicated investigators at all. The smaller the agency, the 
more reliant it is on assistance from neighboring agencies or those higher up 
the food chain with larger budgets, more manpower, and better investigative 
"toys" (county, state, and federal agencies). 

Most local law enforcement agencies have dedicated investigators assigned to 
the investigation of violent crime, such as robbery, sexual crimes, and homi- 
cide. In larger agencies there will be investigative subunits, broken down by 
crime type per the needs within a given jurisdiction (e.g., homicide unit, rob- 
bery unit, sex crimes unit, vice unit, organized crime unit, etc.). In larger law 
enforcement agencies, or those with sufficient budgets, there may even be 
intelligence units. 

Investigation vs. Intelligence Gathering 

There is an important distinction between an active investigation and the gath- 
ering of what is referred to as intelligence. Investigations are reactive — based on 
a complaint or an event. Intelligence gathering and analysis is proactive — it 
occurs separate from complaints and events in anticipation of them. Dr. David 
Carter (2004, p. 7) explains that with respect to law enforcement: 

Intelligence is the product of an analytic process that evaluates 
information collected from diverse sources, integrates the 
relevant information into a cohesive package, and produces a 
conclusion or estimate about a criminal phenomenon by using the 
scientific approach to problem solving (i.e., analysis). Intelligence, 
therefore, is a synergistic product intended to provide meaningful 
and trustworthy direction to law enforcement decision makers about 
complex criminality, criminal enterprises, criminal extremists, and 
terrorist. 

Criminal intelligence is a related term used in American law enforcement and is 
defined as "information complied, analyzed, and/or disseminated in an effort 
to anticipate, prevent, or monitor criminal activity" (Peterson, 2005, p. 39). 

Many law enforcement agencies have a Criminal Intelligence Unit, or a division 
with a similar designation, which is essentially a team of investigators charged 
with collecting and analyzing information for decision-making and crime pre- 
vention strategies. Through the process of informed analysis, information col- 
lected from a variety of streams becomes intelligence (FM 34-3, p. 1-1). By 
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"connecting the dots," analyzing patterns and establishing connections, the 
bits and pieces of information gathered from multiple sources can provide a 
bridge to a path for the investigator. A path that leads to the recognition that 
something has happened, may happen, or may happen again. 

What Is Intelligence? 

What are intelligence analysts examining? The answer depends. Carter (2004) 
provides that the information examined can be any unanalyzed data, evidence, 
events, or processes that reveal a crime or witness. "Analysis is the determina- 
tion of the significance of the information relative to information and intelli- 
gence already known and drawing deductions about the probable meaning of 
the evaluated information" (FM 34-3, p. 2-1). 

RISS 

One example of successful intelligence gathering and dissemination within the 
law enforcement community would be the Regional Information Sharing Systems 
(RISS) program, which has been in existence since the 1980s with an empha- 
sis on organized crime control (Lyman, 2008, p. 180). RISS is a nationwide 
law enforcement information-sharing program, offering secure communica- 
tion, access to intelligence databases, and investigative resources and services. 
As explained at http://www.riss.net: 

The mission of RISS is to support law enforcement efforts nationwide 
to combat illegal drug trafficking, identity theft, human trafficking, 
violent crime, terrorist activity, and to promote officer safety. Traditional 
support services provided to law enforcement member agencies are: 

■ Information sharing resources 

■ Analytical services 

■ Loan of specialized investigative equipment 

■ Confidential funds 

■ Training conferences 

■ Technical assistance 

RISS operates a secure intranet, known as RISSNET™ , to facilitate law 
enforcement communications and information sharing nationwide. 
RISS local, state, federal, and tribal law enforcement member agency 
personnel have online access to share intelligence and coordinate 
efforts against criminal networks that operate in many locations across 
jurisdictional lines. The RISS Program is a federally funded program 
administered by the U.S. Department of Justice (DOJ), Bureau of Justice 
Assistance (BJA). 

RISS provides a means by which regional law enforcement agencies can 
share intelligence though a centralized database, analysis of intelligence and 
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investigative data, specialized and technical equipment, training, and funds 
(Lyman, 2008, pp. 180-181). Working with these systems during the 2005 G-8 
Summit at Sea Island, Georgia, those of us in the U.S. military police commu- 
nity were impressed by the sharing of information as law enforcement prepared 
for the security mission for President Bush and numerous world leaders. 

HIDTA 

Another example of successful intelligence gathering would be the efforts of 
High Intensity Drug Trafficking Area (HIDTA) analysts. As explained at hup:// 
www.hidta.org: 

The High Intensity Drug Trafficking Area (HIDTA) Program was created 
by the Anti-Drug Abuse Act of 1988. This act authorized the Director of 
the Office of National Drug Control Policy (ONDCP) to designate regions 
within the United States that face drug trafficking threats affecting 
other areas of the nation as HIDTAs. 

The HIDTA Program provides resources to assist each HIDTA in 
developing and implementing a strategy to address its regional drug 
threat. Each HIDTA strives to create partnerships between federal, 
state and local law enforcement agencies and promote a coordinated, 
intelligence driven response to its drug trafficking problems. 

For example, HIDTA analysts can, upon receiving a written request from any 
law enforcement agency inquiring about a person or a location, set to work. 
Accessing multiple civilian and law enforcement databases by hand (because 
these databases are not cross-searchable), they accumulate every related public 
document and record. The caveat being that the search must be germane to a 
homicide or drug-related crime to get analyst priority. This program is a valu- 
able tool for helping to locate suspects, develop lists of known associates, and 
determine connections across residences, vehicles, and other assets. 

The author was part of a team that developed a deconfliction initiative in the 
Atlanta (Georgia) HIDTA office in 2000. The program replicated, in part, suc- 
cessful programs in Baltimore and Miami HIDTA offices. The deconfliction mis- 
sion was developed to ensure that when multiple jurisdictions are involved in 
drug investigations in many areas of the city or state, law enforcement agencies 
share intelligence to prevent law enforcement officers from interfering with or 
even facing each other in drug arrests. The Law Enforcement Assistance and 
Deconfliction (LEAD) program remains active and ensures jurisdictional chal- 
lenges are examined in high-risk investigations. 

There are many other kinds of intelligence and intelligence-gathering tools; 
however, these have been among the most useful to the author in terms of pro- 
viding an informed nexus within and across the law enforcement community. 
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They are provided as examples of more successful efforts. As already suggested, 
each agency will have its own peculiar streams of intelligence as dictated by 
where it is, what it does, and what crime occurs in its jurisdiction. 

Analyzing Intelligence 

Analysis of intelligence consists of three sub tasks: assessment, integration, and 
deduction (FM 34-3, p. 2-12). 

Assessment is the determination of the significance of information. To evaluate 
information it must be scrutinized to determine the pertinence of the infor- 
mation, the reliability of the source, and the creditability of the information 
(FM34-3, p. 2-10). Is the information pertinent to the investigation, and what 
value does it have to whom? Is the information coming from known sources 
that provided accurate or corroborated data in past cases? Can a comparison 
with other data sources be conducted? These questions provide direction for 
an intelligence analysis. 

Integration is the combination of the elements from an analysis to produce a 
picture of activities (FM 34-3, p. 2-13). Integration may be accomplished by 
link analysis charting, which refers to "a technique designed to show relation- 
ships between individuals and organization using a graphical visual design. 
It is used to show graphically transactions or relationships that are too large 
and confusing for one to assimilate through the reading of reports." This flow- 
charting may track events, commodities, people, places, and times (Lyman, 
2008, p. 177-179). 

Deduction of valid intelligence should be the result of integration efforts. Is 
there a useful conclusion derived from the assessment and integration? What 
is the probable meaning of the work completed? Using critical thinking skills, 
can we draw a conclusion or make a prediction about future events? These are 
the questions asked by investigators. 



JURISDICTION AND POLITICS 

Criminal investigations are conducted by law enforcement agencies within 
their respective geographical and statutory jurisdictions. As already described, 
within the United States there are local, state, and federal agencies investi- 
gating all manner of criminal violations. Local law enforcement has jurisdic- 
tion over most major crimes such as robbery, sex crimes, and homicides. State 
and federal authorities may provide support with these types of cases upon 
request, but unlike film and television, it is not generally their show if they do. 
Additionally, there is tribal law enforcement on Native American reservations 
and military law enforcement on military bases and installations. 
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Complicating matters is the harsh reality that there is often little communica- 
tion between any of the aforementioned entities. In some cases there is open 
rivalry within jurisdictions and across multiple agencies and multiple lev- 
els of local, state, and federal law enforcement characterized by repeated turf 
wars. Every agency, it seems, wants its share of the spoils of good investigative 
efforts — from good press, to seized vehicles for departmental use or sale, to 
better clearance statistics. 

With multiple levels and types of law enforcement, who is responsible and who 
is in charge at any given moment on any given case? Authorization to conduct 
criminal investigations, as well as territorial geographical boundaries, reflects 
the jurisdiction of U.S. law enforcement. Agency jurisdiction is addressed by 
statute for federal agencies. State and local agencies that are accredited by the 
Commission on Accreditation for Law Enforcement Agencies, Incorporated 
(CALEA) are required to develop written directives addressing the geographi- 
cal boundaries, responsibilities on concurrent jurisdiction, and procedures for 
requesting federal law enforcement assistance (CALEA standards 2.1-2.1.4). 
However, multiple agencies at multiple levels may have jurisdiction over par- 
ticular crimes. In illegal drug investigations, a local agency, a state agency, and 
federal agencies might all be involved. 

Yet other investigative tasks, such as property crime or homicide, have failed 
to raise the level of communication across jurisdictional boundaries, except 
when task forces are formed. Multijurisdictional drug task forces paved the 
way for the development of other types of task forces to address specific issues, 
such as serial crime, fugitives, and arson. Task forces or major case squads are 
formed when political pressure, media scrutiny, or management dictates the 
resolution of crime though a combined team effort. Agency leadership must 
provide labor (investigators) and resources to participate in task force opera- 
tions. However, forming a task force is not a simple answer to complex prob- 
lems. With multiple levels of political influence and pressure, the personality 
differences of agency leadership and vastly different policies and procedures, 
the task force is hard pressed to run effectively and efficiently from the first day. 
However, the formation of a task force can work. Good leadership is the key to 
success in any task force. 

At the local and state level, a memorandum of agreement between agencies 
appears to guide investigative efforts. Simply putting the jurisdictional issue in 
writing with written directives or agreements, often developed by middle man- 
agers and signed by agency executives, has been successful. Deputy Chief of 
Police, David Beam, Marietta (Georgia) Police Department noted to the author 
that (2009), "We have clear cut jurisdictional lines so this is rarely an issue; if 
however, a problem develops, the Chief of Police usually irons it out with the 
head of the other agency." 
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How are day-to-day issues of jurisdiction handled? It is the experience of the 
author that the lowest ranking persons involved can work through these issues 
when given a chance. If management gives investigators the authority to work 
with their peers in jurisdictional issues, the investigators can work it out. There 
will always be territorial turf protecting by those higher in the chain of com- 
mand; however, the investigators on the ground seem to have the tenacity to 
work through issues with other agency investigators. Supervisors should be 
encouraged to let them. 

While the creation of a task force is not a silver bullet for interagency commu- 
nication, especially when run by a poor leader, the good ones are a start in the 
right direction. In any given case there are going to be jurisdictional conflicts, 
potential and actual alike. On a good day, this conflict can provide checks and 
balances and give agencies the ability to cooperate and share resources. On a 
bad day, it can make an investigator's worst fears come to life. 



INVESTIGATOR QUALIFICATIONS 

This chapter has provided only a glimpse of the greater picture that is the 
world of investigations, and only from a law enforcement perspective. That 
is to say, these are only some of the jobs that exist, and certainly this chapter 
does not include all the investigative work conducted in the private or defense 
sector. Nonetheless, it is fairly representative of what law enforcement investi- 
gative efforts are meant to involve and accomplish, if only in the most general 
sense. 

It is important to understand that investigations are not a surreal or even 
unusual task undertaken only by those with special knowledge or abilities. 
They are everyday occurrences involving methods and skills that can be taught 
and learned by individuals of varying educational backgrounds. Soderman and 
O'Connell explain (1935, p. 1): 

Natural Science began to develop by leaps and bounds in the middle of 
the nineteenth century. This introduced exactness and a widespread 
knowledge of things. The obscure mysticism which had prevailed 
concerning everything disappeared as the clear, cold light of science 
clarified matters, and the change guickly became apparent in criminal 
investigation. Justice, which had been for centuries to solve problems 
and search for the truth, turned to science. 

We must, therefore, acknowledge that many outside the investigative com- 
munity possess more than adequate investigative skills. Conversely, we must 
accept that many within the investigative community do not. The reason is that, 
for some, being an investigator is merely a job title; for others, it is a political 
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appointment; for even fewer, it is a profession; and for the smallest number, it 
is a true calling. As warned in Dienstein (1995, p. 160): 

The adequacy of an investigation and the skill of the investigator can 
result in a successful prosecution and conviction of the offender or the 
exoneration of a person unjustly accused. An inadequate investigation 
can result in a failure of the prosecution or the conviction of the wrong 
person. 

Given the consequences for substandard investigations that are beneath best 
practices, investigations must be conducted thoroughly and only by those who 
have taken the time to get the proper education and training. Experience is less 
of an issue as it is a problem that time will solve. 

Investigator Education Requirements 

Not all law enforcement agencies have equal access to manpower and resources. 
Larger departments have larger budgets. The more crime within their jurisdic- 
tion, the more of their budget is spent responding to crime with less available 
funding for training and qualified personnel. Conversely, smaller departments 
with less crime in well-off areas may have more funding available for training 
and luring in good applicants. This eventuality can create a gap between the 
best-trained and most-experienced investigators. It also shapes the quality of 
applicants, the results of which can vary widely, as we have seen. 

Detectives and inspectors are almost exclusively drawn from the ranks of patrol 
officers. That is to say, they are grown from successful applicant/graduates of 
a local police academy who get hired by a local department, get assigned a car 
and a patrol, and stay with a particular agency for a predetermined period of 
time. Some departments allow officers to take a shortcut to their detective's 
shield by working in the vice squad as an undercover. Eventually, these offi- 
cers apply to work in investigations from that experience base. If accepted, 
perhaps based on passing some kind of detective's exam or perhaps based on 
more subjective criteria, generally they learn their trade on the job from senior 
investigators. 

It should also be noted that truly experienced law enforcement investigators 
are not as common as depicted in film or on television. In fact, for most police 
officers, a homicide is a rare event that they may see once in a career if at all. 
And serial murder cases are almost unheard of (serial rape, robbery, and bur- 
glary cases are all too common, however). This is especially true for investiga- 
tors working outside the United States, where rapes and homicides are much 
less frequent. 

With respect to pre-employment education, most federal law enforcement 
agencies in the United States require a four-year college degree and/or varying 
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amounts of experience depending on the agency. State and local agencies may 
require a four-year degree, though many do not. Assignment to specialized 
squads may also require specific internal or external certifications. 

For example, assignment as an arson investigator in a local jurisdiction required 
the following (Cloer, 2009): 

1. High school diploma or General Educational Development (GED) 
supplemented by five or more years knowledge and skills developed by 
work experience within the agency, with a minimum of one year expe- 
rience as a Fire Investigator Technician 

2. State of Georgia Firefighter Certification 

3. State of Georgia Fire Investigator Certification 

4. State of Georgia Peace Officer Certification 

Marietta (Georgia) Police Department (MPD) leadership recommends officers 
attend various Peace Officer Standards and Training Counsel courses, such as 
interviews and interrogations, basic criminal investigations courses, and search 
warrants and affidavits, in preparation for a detective assignment. Upon selec- 
tion as a detective, an officer attends specialized courses in homicide inves- 
tigations, blood splatter interpretation, and others. Although a degree is not 
required at MPD for selection as a detective, if two applicants have the same 
qualifications, the degreed applicants will usually be selected (Beam, 2009). 

College degree programs that most benefit investigators range from tradi- 
tional criminology and criminal justice programs to specifically designed con- 
centrations within these programs. At Kennesaw State University in Georgia, 
for example, the criminal justice major includes three concentrations; the 
Forensic Behavioral Sciences concentration offers students courses in Criminal 
Investigations, Profile of the Serial Offender, and Criminal Profiling and Analysis. 
It is the concentrations available within a criminology or criminal justice pro- 
gram that make a degree opportunity more focused and useful. 

The author would argue, based on his years of performing investigations and 
educating future generations, that the ability to complete any four-year degree 
program should be a basic requirement for applicants pursuing investigatively 
oriented careers. The more focused on the specialty area of investigations, the 
better. Being able to complete such a program says that these applicants can 
commit to a course of study and achieve its completion, that they know how 
to work with equals (other students) and superiors (professors and adminis- 
trators) in a constructive fashion, and that they have been given the basics of a 
liberal arts education — meaning that they know the world is bigger than them- 
selves and their own experience. Likely, it also means they have tasted success 
and failure. All these are valuable experiences and invaluable raw material for 
future investigators. Unfortunately, this is not yet a requirement, and while 
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many fine investigators lack a formal college education, it is still a very useful 
tool for discriminating qualified applicants at any point prior to and during a 
law enforcement career. 



THE "OUTSIDE" EXPERT 

As we have seen in this chapter, forensic criminologists of just about every kind 
may be asked to provide advice or opinions during administrative and crimi- 
nal investigations by law enforcement. Often it is late in the investigation when 
leads and clues seem to be exhausted or after there has been a massive public 
failure or conflict of some kind and outside eyes are "requested." Investigators 
in law enforcement agencies may welcome another "set of eyes" examining 
their case, that is, if the outside expert is truly an expert. As explained by Chief 
David Beam of the MPD (2009): "They must be credentialed and have the 
background to testify as an expert witness in court in regard to whatever we are 
using them for." However, this cuts both ways, as those at the Ph.D. level have 
a tradition of simply rubbing law enforcement the wrong way — for being too 
theoretical or too uninformed. 

The author offers the following advice to consulting forensic criminologists 
who may be unfamiliar with law enforcement practice and culture: 

1. Ensure that agency personnel have a clear picture of what you can and 
will do. Do not lead them to think you will solve the case; rather, lead 
them to the thought that you may offer some ideas and direction. 

2. Ensure that agency personnel know your qualifications, education, and 
experience. Although a curriculum vitae may provide insight, that alone 
will not impress the street-level investigator. 

3. Remember that law enforcement is a rather closed society, and you may 
be viewed as an interloper. Do not expect to be welcomed with open 
arms by everyone in the agency. 

4. Do not be hyper critical! Many agency leaders have a phobia about 
"airing their dirty laundry" or the perception that "they could not solve 
the case." If you find policies and procedures that need improvements, 
that issue should be addressed but is usually not the focus of the 
invitation to examine an investigation. If you find something wrong, 
help the agency find the fix to the imbroglio. 

5. When investigators have performed well and done the right thing, 
kudos are in order. 

6. Be truthful, do not embellish, do not exceed your area of expertise, and 
provide a bridge to a path for improving the resolution of the case. 
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7. Be prepared for the heinous cases to stay locked away in the recesses of 
your mind. They will not go away. Remember that at the end of the day 
it is all about justice, not about you. 

RATIOCINATION AND LUCUBRATION 

The purpose of this chapter is to assist forensic criminologists' understand- 
ing of what law enforcement investigations involve, the various types of 
investigations, the roles of agencies, the problem of jurisdiction, educational 
requirements for investigators, and some advice if asked to opine on an inves- 
tigation. We hope that this information will help with your ratiocination and 
lucubration. 

Ratiocination is clear thinking; it is putting forth a logical argument. Lucubration 
is long, hard study, often at night, sometimes resulting in a written scholarly 
work. Both of these are considered required traits and tasks for forensic crimi- 
nologists. In all things we do to ensure the scales of justice are balanced, we 
must be the epitome of critical thinking experts. "Critical thinkers prize truth 
and so are constantly on the lookout for inconsistencies, both in their own 
thinking and in the arguments and assertions of others" (Bassham, Irwin, 
Nardone, and Wallace, 2008, p. 5). 

SUMMARY 

To be effective forensic criminologists, we need to understand the logistics 
of how law enforcement operates. Although various jurisdictional issues 
are present everywhere, the fundamental goals and practices behind inves- 
tigative efforts remain consistent across time and space. All investigators, 
whether they are carrying out an administrative or criminal investigation 
and regardless of whether they are local, state, or federal, have similar aims. 
That is, they seek to determine whether a crime or violation has been com- 
mitted, to gather evidence and information related to the identity of the per- 
son suspected of carrying out this behavior, to locate and facilitate the arrest 
or discipline of the person, to recover property, and to prepare a case fit for 
criminal prosecution or disciplinary action. One of the over-arching differ- 
ences between administrative and criminal investigations, then, is that many 
agencies are free to decide what to do with the results of administrative inves- 
tigations. Administrative investigations are used to determine such things as 
demotions, suspensions, dismissals, promotions, changes to policy or proto- 
col, and the like; whereas, criminal investigations often involve much more 
dire consequences in light of more serious violations. Unlike administrative 
investigations, then, criminal investigations carry with them the weight of 
the court and the law. 
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Apart from having serious consequences, criminal investigations also involve 
intelligence gathering, assessment, integration, and deduction. That is, infor- 
mation which has been gathered before a crime has occurred — in fact, in antic- 
ipation of it — can be very useful to law enforcement on many different levels 
and across jurisdictions. 

It should also be noted that in law enforcement communities there are often 
jurisdictional and political considerations that need to be made known to 
forensic criminologists. Despite some good intelligence programs designed for 
information sharing, there is often little communication between agencies or 
even an open rivalry. This conflict may provide checks and balances to the 
agencies involved or have much more negative effects. In light of this, it is cru- 
cially important that forensic criminologists involved with these agencies, and 
the agencies themselves for that matter, maintain open lines of communica- 
tion, an ability to think critically about themselves and others, and the initia- 
tive and motivation to get past any bumps in the road. 

Review Questions 

1. T/F Investigative goals and best practices change depending on the jurisdiction. 

2. Explain the difference between administrative and criminal investigations in terms 
of who performs them, their goals, and the consequences of related violations. 

3. T/F Police agencies have a zero-tolerance policy for pre-employment criminal conduct. 

4. Why is it problematic to have an independent investigator with a prior law 
enforcement connection to carry out an administrative investigation? 

5. What is the Garrity Rule? Why is it important for law enforcement? 

6. Name and explain the three I's proposed by O'Hara (1970). 

7. T/F The investigator is simply a fact collector. Why or why not? 

8. When are forensic criminologists generally called in to assist with ongoing 
investigations? 
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CHAPTER 11 



The Criminal Investigator 



Terry Goldsworthy 

One should always look for a possible alternative and provide 
against it. It is the first rule of criminal investigation. It is of the highest 
importance in the art of detection to be able to recognize out of a 
number of facts, which are incidental and which vital. Otherwise your 
energy and attention must be dissipated instead of being concentrated. 
("Sherlock Holmes" in The Black Peter by Sir Arthur Conan Doyle) 



KEY TERMS 



Investigation: The process of discovering, collecting, preparing, 

identifying, and presenting evidence to determine what happened 

and who is responsible. 
Investigative Relevance: The significance of information to an 

investigation if it assists in the identification/apprehension of an offender. 
Modus Operandi: An offender's mode of operating, which includes those 

acts that needed to be carried out for the crime to be completed. 
Signature Behavior: Those acts committed by an offender that are not 

necessary to complete the offense. 
Victimology: A victim profile which includes but is not limited to the 

victim's history, associates, criminal links, family, and financial records. 



The words of Sherlock Holmes illustrate that very often it is the small details 
which make for a successful investigation. The criminal investigator is in many 
regards a storyteller — the person charged with telling the story of the victim to 
the court in such a way that the story is impervious to criticism or doubt. Many 
cogs make up the machinery of the justice system, yet without doubt the most 
important is that of the criminal investigator. Without a competent investiga- 
tor and a thorough investigation, many crimes would go unsolved and never 
proceed to the further stages of the justice system. 
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It is the detective who, as the investigator, arrests the offender and begins the 
judicial process that ultimately will see the offender punished for his or her 
crimes. The investigator brings the threads of evidence together and combines 
them into a legally presentable and compelling brief of evidence that will prove 
the guilt of the accused beyond a reasonable doubt. So what does an investiga- 
tion involve and what does the investigator do? 

WHAT IS AN INVESTIGATION? 

When any crime has been committed, investigators are usually faced with the 
task of determining who is responsible for the crime, as in many cases the 
identity of the perpetrator is unknown. Law enforcement agencies, specifically 
detectives within such organizations, are called upon to investigate the crime 
with a view to bringing the offender to justice by successfully identifying and 
prosecuting him or her. The investigator becomes a collector of evidence, as 
well as a central figure in giving the investigation direction, which ultimately 
will determine the success or otherwise of the investigation. Bennett and Hess 
(2000, p. 3) state that an investigation is "the process of discovering, collecting, 
preparing, identifying and presenting evidence to determine what happened 
and who is responsible. " 

Swanson, Chamelin, and Territo (2000) and Bennett and Hess (2000) suggest 
that when a crime is committed, the investigator is charged with responsibili- 
ties. These responsibilities are to establish that a crime has been committed, to 
identify and apprehend the suspect, and to assist in prosecuting the suspect. 
In addition, the investigator needs to consider the following basic investigative 
principles during the course of the investigation: 

■ Determining whether a crime has been committed (e.g., is the death a 
murder or an accidental death as the result of some sexual behavior?). 
While this question may seem simple, it is often the most crucial 
question facing an investigator when arriving at the scene of an 
incident. 

■ Identifying the offender. 

■ Locating the offender. 

■ Identifying and showing a nexus between the offender and the victim 
and the crime. (This can be achieved in a number of ways, such as 
physical evidence, admissions, witness statements, etc.) 

The initial notification of a crime is a crucial period. It is in this time period 
that evidence can be lost or destroyed by a failure of investigative agencies to 
take action to protect the crime scene. It is for this reason that the best policy 
is one of treating all potential scenes as crimes until proven otherwise. This is 
especially so in cases of serious assault or death in which the victim may not be 
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able to provide a version of events and investigators need to rely on evidence 
at the scene to provide details of what occurred. No criticism can be leveled at 
investigators who are overcautious and treat a noncriminal event as a crime 
scene; however, failure to secure and process a crime scene due to inaction will 
be sure to draw criticism. 

THE TRAITS OF A CRIMINAL INVESTIGATOR 

Swanson et al. (2000) argue that much of the success of an investigation 
depends on the investigator being self-disciplined, professional, and attentive 
to detail. Peaketal. (1998, p. 165) put forward the following thoughts on what 
makes a good investigator: 

In addition to performing the usual investigative functions, 
investigators must be able to think logically, comprehend and 
understand complex masses of data, communicate and relate well 
with other members of the agency, and understand the concepts of 
organised crime, intelligence collecting and civil liberties. They must 
also have self-discipline, patience, attention to detail, knowledge of the 
law and some understanding of scientific techniques. Deductive and 
inductive reasoning and decision making abilities are also assets. 

In Australia, the training of detectives has been standardized to some extent. 
Most state police services require detectives to have minimum lengths of ser- 
vice, usually three years, before being allowed to move to plain-clothes duties. 
Upon taking a position in a plain-clothes unit (which can include the Criminal 
Investigation Branch, Child Protection Units, or specialist units such as the 
Armed Robbery, Drug and Fraud Squads, etc.), officers are required to under- 
take specific training in relation to criminal investigation duties. In Queensland, 
this takes the form of three phases of detective training that total 10 weeks of 
intensive study in both the theory and practical aspects of criminal investiga- 
tions. At the successful conclusion of such training, officers are able to apply 
for detective status if they can produce sufficient practical work examples and 
have a minimum of three years' worth of plain-clothes duties. If successful 
in this application, officers are given the designation of Detective and also 
awarded an Advanced Diploma in Investigative Practice. 

Most police services have a generic Criminal Investigation Branch (CIB) or 
the like in regional areas. Specialist units will exist for specialized crimes such 
as sex offenses and murders in commands separate from the regions. These 
crimes require more expertise and by their very nature are usually more com- 
plex and protracted. The specialist units act as support to the general CIB units, 
which still undertake the majority of the investigation in most jurisdictions in 
Australia. 
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THE INVESTIGATIVE PROCESS: A MODEL 

How should an investigator approach a crime? Is there a model or process the 
investigator can undertake to bring an investigation to a successful conclu- 
sion? At this point there is no definitive or standardized investigative model in 
use within most Australian police services. Certainly, it is basic knowledge and 
practical experience that dictates how investigations are usually approached. 
An investigation can be likened to a series of gates, at each of which certain 
evaluations and judgments must be made before proceeding to the next gate 
(Swanson et al., 2000, p. 23). But what if an officer does not possess sufficient 
experience to know how to approach an investigation? In that case an inves- 
tigative model would clearly be of use to show how an investigation should 
be approached. In the model shown in Figure 11.1, it was decided to adopt 



Crime Scene Stage 

•Crime assessment 

•Evidence protection/collection 

•Identification of additional scenes 



Initial Assessment Stage 

•Identify possible witnesses 
•Identify possible suspects 
•Evaluate physical evidence 
•Conduct victim assessment 



Investigation Stage 

•Evaluation/examination of witnesses 

•Establish modus operandi/motive 

•Identify signature behaviors 

•Link offenses (if applicable) 

•Utilize experts to examine available 

physical evidence 



Re-investigation 

Stage (feedback loop) 

•New evidence 
•Additional information 



Target Stage 

•Generate potential suspects from evidence 
•Seek to establish links from crime scene to suspects 



Arrest Stage 

•Interviewing of offender 

•Negative any defenses raised 

•Allow for reinvestigtion of new evidence/information 

raised by suspect 



FIGURE 11.1 

A model of the investigative process. 
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a generic form. The main reason for this is that in generic form the model is 
organic and can adapt to meet the differing requirements of various investiga- 
tions (e.g., there will be elements in a rape investigation that do not apply to 
a burglary investigation, such as a medical examination of the victim and pos- 
sible locations of evidentiary specimens). 

Using such a model allows the investigator to follow a clear and logical series 
of steps or stages that can assist him or her in bringing the investigation to a 
successful conclusion. Bennett and Hess (2000) argue that it is essential that an 
investigation be conducted in a logical sequence and that all actions undertaken 
are legally defensible. The importance of this tenet cannot be underestimated 
because one legal flaw in the early stages can lead to a total disintegration of 
the case later. The saying "fruit from the poison vine" holds true in this respect. 
All evidence stemming from an earlier unlawful act can be subject to findings 
of inadmissibility at trial later. 

Bowker (1999) states that an investigative plan can be used to focus the inves- 
tigation to ensure all offense elements are addressed. It can also assist by ensur- 
ing investigators avoid duplication, coordinate activities, provide stability and 
communication, and finally it can also be a training aid to inexperienced staff. 
The use of this model allows investigators to focus on the overall goals of the 
investigation by clearly setting out the path they should follow to achieve these 
goals. Bennett and Hess (2000) and Swanson et al. (2000) support the idea of 
a preliminary investigation and a subsequent follow-up investigation. In the 
model in Figure 11.1, the preliminary investigation would include the crime 
scene stage and initial assessment stage. The follow-up investigation would 
consist of the investigation stage, target stage, and arrest stage. 

To produce a model which allows for and deals with any eventuality would 
make the model too cumbersome. The model is designed to be simple to use 
and to provide investigators with an easy-to-understand series of stages that 
can easily be adapted to the crime under investigation. All the stages described 
in the following sections can be applied to any investigation. 



Crime Scene Stage 

The crime scene stage deals with the initial response of police to the report of 
an alleged crime. Rossmo (1997) states that the focus of any police investiga- 
tion is the crime scene and its evidentiary contents. Often the first few min- 
utes or hours will be crucial in ensuring that the scene is protected or evidence 
collected and in determining the success or otherwise of the investigation. In 
many cases the first officers to the scene will not be trained investigators but 
rather general duty officers with limited exposure to serious crimes and their 
associated crime scenes. Saferstein (1998, p. 38) argues, "It is the responsibil- 
ity of the first officer arriving on the scene of a crime to take steps to preserve 
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and protect the area to the greatest extent possible." Turco (1990) suggests that 
the final outcome of an investigation rests on thorough police work being con- 
ducted at the crime scene. 

It is incumbent upon investigators, after being notified of a crime and its 
associated crime scene, to take steps to ensure that the scene is protected. 
This should be done by issuing clear commands to those officers on site until 
trained investigators can physically arrive at the scene. The scene needs to be 
cordoned of both from the public and perhaps more importantly from curi- 
ous police officers who may wish to attend and enter the scene for no valid 
investigative purpose. Contamination of the scene after police have arrived is 
both preventable and unacceptable. The investigator should maintain com- 
mand and control of the scene because he or she will be taking the matter to 
court in the event of an arrest; as such, the investigator is answerable for all 
actions taken in relation to the crime scene. While some forensic services or 
crime scene officers may argue they have control of the scene, in reality this is 
not the case; the forensic service personnel process the scene at the direction 
of the investigator. 

Upon arrival, trained investigators need to make an initial assessment. Does 
the situation need to be treated as a crime scene or is it a noncriminal event 
(e.g., suicide versus homicide)? After having decided that the event should be 
treated as a crime scene, investigators should conduct a thorough examination 
of the crime scene and ensure that all evidence is protected and collected. The 
initial preservation, collection, and recording of physical evidence are impor- 
tant to the success of any investigation. This does not always happen. For exam- 
ple, in Sydney, New South Wales, police were called upon to investigate the 
serial murders of elderly women; these murders came to be called the "Granny 
Murders" (Hagan, 1992, p. 136): 

One of the problems experienced by the homicide investigators in the 
"Granny Murders" was the interference with crime scenes... persons 
acting in good faith, washed blood and other forensic material away 
from crime scenes prior to notification and arrival of police, so as to 
alleviate the anxiety that could be caused to other elderly people. 

Particular attention should be given to determining if this is the only crime 
scene or whether there are secondary crime scenes that need to be located, 
according to Saferstein (1998, p. 38): 

Investigators will have only a limited amount of time to work a crime 
site in its untouched state. The opportunity to permanently record 
the scene in its original state must not be lost. Such records will not 
only prove useful during an investigation but are also reguired for 
presentation at trial. . . . 
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Geberth (1996) states that it is important that, upon arrival at the scene, inves- 
tigators implement crime scene procedures, supervise uniform personnel, and 
provide direction to the investigation. To facilitate this, an investigative team 
should be nominated; this team should consist of an arresting officer, a cor- 
roborating officer, and an exhibit officer. This procedure is standard in most 
police services for any major crime. The exhibit officer is responsible for pro- 
tection and collection of exhibits, through to the examination of exhibits and 
their final production in court cases. The arresting officer and corroborating 
officer are responsible for interactions with suspects and have final responsi- 
bility prosecuting the matter to trial. This team should be overseen by a senior 
detective who has a broad management role in ensuring that the investigation 
progresses in an orderly fashion and maintains focus and direction. Part of this 
role is also ensuring that a Major Incident Room (MIR) or command post is 
established to support and manage investigative functions both at the crime 
scene and also the later stages of the investigation. 

Initial Assessment Stage 

By the initial assessment stage, trained investigators should have control of 
the investigation and begin to identify possible witnesses and suspects. They 
should begin this stage by evaluating physical evidence located with a view to 
assisting with suspect generation by prioritizing the most important evidence 
(e.g., DNA located at a scene is powerful evidence as compared to an unidenti- 
fied item of clothing). 

It is also at this point that the investigators should familiarize themselves with 
the victim by performing interviews with the victim, if still alive, or alterna- 
tively by conducting a victimology (or profile) if the victim is deceased. The pro- 
file should include the history of the victim, associates, criminal links, family, 
and financial records. This step is important because the characteristics of a vic- 
tim can provide links to possible suspects; in particular, investigators may be 
able to be draw inferences about the offender's motive, modus operandi, and 
signature behaviors (Turvey, 1999). Having done this, the investigators should 
then begin the process of suspect generation with regard to the evidence avail- 
able to them and the information known about the victim. 

Investigation Stage 

It is at the investigation stage that investigators undertake the most challeng- 
ing work. At this point investigators must attempt to establish a motive for 
the crime. If this can be done and it is accurate, then this information will 
greatly assist in reducing the suspect pool. Further to this, signature behav- 
iors also need to be identified because they will again reduce the suspect pool. 
Turvey (1999, p. 447) defines signature behavior as "those acts committed by an 
offender that are not necessary to complete the offense." The identification of 
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signature behaviors will also allow investigators to link offenses that are being 
committed by the same offender in the case of serial offenses. If no signature 
behaviors are present in the crime, then investigators will need to prioritize 
suspects based on the evidence available and potential motives. 

Conversely, by modus operandi (MO), we are looking at those acts which the 
offender had to complete to successfully carry out the crime (Turvey, 1999). 
Witness accounts also need to be closely examined at this stage and evaluated 
as to the assistance they can provide in generating a suspect. In this stage inves- 
tigators should be ensuring that trained experts are evaluating all available 
physical evidence. Further to this, consideration also needs to be given to any 
matter that might require reinvestigation as a result of information obtained 
during this stage. These matters would be dealt with by a feedback loop which 
allows for reinvestigation of any new leads. 

A timeline should also be completed initially in relation to the last 24 hours 
of the victim; this can be extended if required. This timeline will aid in under- 
standing the movements of the victim and also contribute to potential motives; 
in addition, it will assist in reducing suspect pools to those with opportunities 
to commit the offense by comparison with the timeline. 

Target Stage 

Having carried out a thorough examination of the crime scene, investigators 
need to generate potential suspects from evidence available during the target 
stage. The investigators should then test the veracity of this evidence by seek- 
ing to establish links between the suspect and the crime. All available evidence 
needs to be channeled into providing a nexus between the suspect and the vic- 
tim, both in relation to time and place and also motive. 

It is at this point that investigators need to be fully conversant with the inves- 
tigation as a whole, and they should be evaluating the importance of infor- 
mation gathered by the investigation with regards to generating potential 
suspects. The investigators should be developing an investigative/interview 
plan so that when the suspect is confronted, the investigators are clear of the 
direction and purpose of the action or questioning that they will undertake 
in the arrest stage. 

Arrest Stage 

Having generated a suspect during the target stage, the investigators will 
need to make a decision as to whether they take affirmative action against 
the potential suspect. This could be in the form of search warrants, surveil- 
lance, or bringing in the suspect for questioning. The investigators will have 
to make a decision on what form of action to take depending on the nature 
and strength of evidence against the suspect. By this stage the investigators 
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should have sufficient evidence to link the offender to the crime. However, 
often it is the case that in speaking to the suspect, new evidence or infor- 
mation is gleaned. This information may also require reinvestigation. For 
example, the suspect indicates that on the day of the offense, he was driving 
a vehicle the investigators were unaware of; this vehicle would have to be 
seized and examined. 

It has been noted that these stages are organic and fluid in their nature in that 
they should be able to change to meet the requirements of various types of 
investigation. For this reason, the preceding explanation of the various stages 
has been limited to a basic level so as not to detract from this nature. A key 
facet of the preceding stages is that they are all aimed at gathering and utiliz- 
ing information that is relevant to the investigation. But how should investi- 
gators determine what information is relevant to the investigation and what 
is not? 

THE ABILITY TO COMMUNICATE 

The ability to communicate cannot be underestimated. It is here that inves- 
tigators who have the ability to use social skills to form a relationship with a 
suspect will come to the fore. While much of criminal investigation could be 
regarded as a science, it is the crucial ability to form a rapport with the suspect 
that is an art. As a senior investigator, this author has seen many detectives fail 
in this regard, and this failure has resulted in a stymied investigation or a weak- 
ening of the prosecution case due to the suspect's refusing to be interviewed. 
The role of rapport building with the suspect is yet another tactical tool that 
investigators should use in their quest for information about a crime and evi- 
dence against a suspect. 

With the introduction of the Police Powers and Responsibilities Act in 
Queensland, Australia, in the late 1990s, suspects were provided with a whole 
range of safeguards, such as the right to silence and the right to a solicitor, 
etc. The widely held perception among police at the time was that no longer 
would they be able to gain interviews with suspects after giving these warnings 
at the start of an interview. History has shown this is not the case. Experience 
has shown that good investigators will talk to a suspect about a whole range of 
issues not related to the crime, whereas inexperienced or bad investigators will 
talk to the suspect only about the crime, will talk down to the suspect, or worst 
of all, will even not interact with the suspect. Good investigators who can build 
a rapport with a suspect will more than likely be able to obtain an interview 
with the suspect. The reason is that the rapport-building process allows the 
investigator and suspect to humanize their interaction. No longer is it a clini- 
cal transaction taking place in the context of an investigation; rather, it takes on 
the nature of a conversation between two equals. 
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Investigative Relevance 

All investigations depend on information to proceed to a successful conclusion. 
But not all information received during an investigation is of use. The Report of 
the Royal Commission on Police Powers and Procedures (1929, p. 22) stated, 
"The principal feature of the initial investigation into a crime is usually a wide- 
spread search for information." How do investigators determine what informa- 
tion is relevant to an investigation? To answer this question, perhaps we should 
examine a basic tenet of investigative practice. Many investigators, including 
this author, were taught that when approaching an investigation, the investiga- 
tor should be able to answer the following questions at the conclusion of the 
investigation: who, what, where, when, why, and how. These can be referred to 
as the six basic investigative questions. 

These basic questions can be expanded to ask the following: who did it, 
what did they do, where did they do it, when did they do it, why did they do 
it, and how did they do it. In general, most investigators are able to answer 
what, when, where, and how at an early stage in the majority of investiga- 
tions. The factors usually unanswered are who did it and why they did it. 
Canter (1997, p. 486) states that investigators are usually faced with a situ- 
ation in which the information available to them is constrained. It is con- 
strained by the fact that the investigator has access to "...only an account 
of what has happened, who the victim is, where it took place and when." It 
could be suggested that any information or input that assists in answering 
one of the preceding investigative questions is investigatively relevant and 
could be useful to investigators. Upon examination of a crime scene, includ- 
ing the victim, the investigator may have some information as to what kind 
of person committed the offence. Once the evidence at the scene has been 
collected, referred to as the WHAT of the crime, the investigator may be able 
to determine the WHY of the crime — that is, the motivation behind each 
crime scene detail and for the crime itself. A basic premise of investigation 
is that if the WHAT and the WHY of the crime can be determined, then the 
WHO will follow. 

In its most basic form, information can be said to be of investigative relevance if 
it assists in the identification or apprehension of an offender. 



THE MEDIA 

The influence of the media cannot be underestimated. In any high-profile 
investigation, the application of public and political pressure by the media 
can be enormous. This will be the job of the investigation manager to control 
and resist. The media are a great investigative tool and should be used as such. 



Summary 




The investigation manager and investigative team will need to decide to what 
tactical advantage they will use the media. While many investigators refuse to 
cooperate with the media at all if they can, this is in fact a negative response 
and fails to utilize a powerful tool. The media can be used to apply great tac- 
tical pressure to suspects and can be used to drive the search for information 
from the public, because more times than not, it is the information from the 
public rather than great detective work that solves a crime. 

CONCLUSION 

Criminal investigation is one of the most important functions of policing and 
is rarely out of the headlines or the public's imagination. Whether it is consid- 
ered an art or a science, the challenges of a criminal investigation require that 
the investigator possess a variety of skills that range from the analytical and 
organizational to the ability to form relationships with people who have com- 
mitted the most serious of crimes. It is for this reason that detectives are con- 
sidered to be the elite of police services, and criminal investigation is seen to be 
one of the most challenging areas of policing in which to perform duty. 

SUMMARY 

When a crime is committed, investigators usually face the task of determin- 
ing who did it, what they did, where they did it, why they did it, and how they 
did it. In many instances, depending on the available evidence, determining 
who and why are the most difficult questions to answer. Investigators are also 
charged with determining first and foremost whether a crime was committed, 
using legally defensible means to identify and locate an offender, as well as 
demonstrate a nexus between the offender and victim. To do this, investigators 
must be good communicators, able to establish a rapport with many different 
types of people, be self-disciplined and professional, and they must have an 
eye for detail. 

In terms of actually carrying out their investigations, most investigators follow 
a model including a crime scene stage, as well as initial assessment, investi- 
gation, target, and arrest stages. Each of these stages also generally involves a 
feedback loop, where new evidence and information can be incorporated and 
some elements reinvestigated if necessary. During these stages, and their work 
in general, it is important that investigators focus on communication, main- 
taining investigative relevance and utilizing the media in their efforts. With 
these elements in mind, investigators will be better equipped to answer the 
questions posed to them in each investigation and to identify and apprehend 
offenders. 
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Review Questions 

1. What are the crucial questions facing investigators when they first arrive at a crime 
scene? 

2. T/F Great criticism can be/has been leveled at investigators who are overcautious 
and treat a noncriminal event as a crime scene. 

3. What characteristics does it take to be a successful investigator? Why are these 
characteristics important to the job? 

4. What are specialist units? Why are they present in any given jurisdiction? 

5. Why is it essential that investigations be undertaken in a legally defensible fashion? 

6. Name and describe the six stages of the investigative model. 

7. Name and describe the role of each person in an investigative team. 

8. What actions may be taken against potential suspects? How do investigators 
decide which of these actions to carry out? 
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KEY TERMS 



Criminal Defense Investigator (CDI): An individual who performs 
investigative services for agencies, attorneys, or private clients on their 
behalf, outside the subordination of law enforcement. 

Guilt Phase: The first phase of any trial, including those involving the death 
penalty, in which the jury decides whether the accused committed the crime 
and whether the special circumstances for capital murder have been met. 

Mitigating Evidence: Any evidence that might provide a reason or 
rationale for a lighter sentence, including the defendant's character, 
upbringing, mental status, or circumstances of the crime. Most commonly 
a feature of death penalty cases because of the legal requirement to treat 
each defendant as a unique individual with respect punishment for the 
crime that has been committed. 

Mitigation Specialist: A social and psychological biographer of the 
defendant who investigates, analyzes, and evaluates the life history of 
the defendant. 

Penalty Phase: The second phase of a death penalty trial in which there is 
a separate jury vote to determine the ultimate sentence in this case, be it 
death or life without the possibility of parole. 
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Much is written regarding the career opportunities associated with criminol- 
ogy, especially those in subspecialty areas such as law enforcement and the 
forensic sciences. In fact, most of the criminology literature has focused on 
the roles of government agencies providing services as part of, or on behalf 
of, the prosecution. Additionally, a dramatically exaggerated role of law 
enforcement associated crime investigation has been promoted in books, 
film, and television, both currently and historically. The continued stream 
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of this programming into popular culture, along with the selective nature of the 
criminology literature, has narrowed the perspective of educational programs 
and students alike. Colleges and universities teach criminology and criminal 
justice from a pro-law enforcement and pro-prosecution perspective. They 
tend to hire educators who perpetuate that view, and students are left with- 
out any sense of the careers available in private investigation, let alone that 
they are valid and necessary components of the criminal justice system. 

The result of the current educational and adversarial climate is that criminal 
defense investigation is generally not taught at university as is police investiga- 
tion, and that criminal defense investigators tend to be unacknowledged in a 
legitimate professional sense. The purpose of this chapter is to help correct that 
oversight; to educate readers regarding the nature and role of criminal defense 
investigations. Primarily that they exist, who performs them, and how they 
make a necessary set of contributions to the criminal justice system. 



THE CRIMINAL DEFENSE INVESTIGATOR 

Criminal defense investigators (CDIs) perform investigative services for agencies, 
attorneys, or private clients on their behalf. This work is done outside the sub- 
ordination of law enforcement. Most often their cases involve criminal allega- 
tions or charges that have been brought, or may be brought, against a particular 
individual (e.g., defendants or suspects). There are investigators in civil litiga- 
tion as well; however, that subspecialty of private investigations is beyond the 
focus of this effort. This chapter is intended to provide criminology students 
and professionals with a sense of what criminal defense investigators are, what 
they do, and why any of it matters. 

There is probably no investigative endeavor that is more misunderstood by 
the general public than the function of criminal defense investigators. All too 
often, their role is reduced to the ignorant and false accusation that they are 
"trying to help get the defendant off. " It is true that the CDI works for defense 
attorneys who are ethically bound to vigorously defend their clients and chal- 
lenge the state's case. However, ethical CDIs are just as dedicated to uncovering 
fact and truth as their law enforcement counterparts. And, like police investiga- 
tors, they are not in charge of deciding what happens in court. 

As the blind scales of justice indicate, law and society require objective bal- 
ance — the prosecution on one side and the defense on the other. If one becomes 
too powerful, the system becomes unbalanced, and justice for all will suffer. 
Criminal defense investigators are an important component with respect to 
maintaining this balance. In the United States in particular, their role has a 
strong historical foundation rooted in the ideals that our country first sought 
to exemplify. A brief refresher is warranted. 
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Consider these excerpts from the Constitution of the United States (1787) with 
its Bill of Rights (emphasis added): 

Amendment 4 

The right of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, shall not 
be violated, and no Warrants shall issue, but upon probable cause, 
supported by Oath or affirmation, and particularly describing the place 
to be searched, and the persons or things to be seized. 

Amendment 5 

No person shall be held to answer for a capital, or otherwise infamous 
crime, unless on a presentment or indictment of a Grand Jury, except in 
cases arising in the land or naval forces, or in the Militia, when in actual 
service in time of War or public danger; nor shall any person be subject 
for the same offense to be twice put in jeopardy of life or limb; nor shall 
be compelled in any criminal case to be a witness against himself, nor be 
deprived of life, liberty, or property, without due process of law; nor shall 
private property be taken for public use, without just compensation. 

Amendment 6 

In all criminal prosecutions, the accused shall enjoy the right to a 
speedy and public trial, by an impartial jury of the State and district 
wherein the crime shall have been committed, which district shall have 
been previously ascertained by law, and to be informed of the nature 
and cause of the accusation; to be confronted with the witnesses 
against him; to have compulsory process for obtaining witnesses in his 
favor, and to have the Assistance of Counsel for his defence. 

The 14 th Amendment: 

. . .No State shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States; nor shall 
any State deprive any person of life, liberty, or property, without due 
process of law; nor deny to any person within its jurisdiction the equal 
protection of the laws. 

There are, of course, other assurances in the U.S. Constitution besides these. 
However, it is apparent that the founding fathers specifically intended to protect 
the rights of those accused of committing crimes. This originated from a healthy fear 
of suffering abuses at the hands of the State and its less than scrupulous agents. 

In 1963, the U.S. Supreme Court held in Gideon v. Wainwright that the right to 
counsel by an indigent defendant extended to all criminal proceedings, not just 
capital cases. Being poor should not be a factor in whether or not a defendant 
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gets effective representation by counsel. Gideon was charged with breaking and 
entering in the state of Florida. He was indigent at the time and could not afford 
to hire a lawyer. He petitioned the court to have an attorney appointed for him 
at the court's expense; however, he was denied. Gideon was forced to represent 
himself in the criminal proceedings. He was convicted and sentenced to five years 
in prison. After a number of appeals, his case made its way to the United States 
Supreme Court. Upon review of the case, the Supreme Court decided unani- 
mously that the United States Constitution 6 th Amendment's guarantee to coun- 
sel was a fundamental right and essential to a fair trial. This right was extended 
to the states through the Due Process Clause of the 14th Amendment. 

This right was nothing new at the federal level. However, in the advent of the 
civil rights movement in the 1960s, the U.S. Constitution was being forced 
upon many of the states under the provisions of the 14 th Amendment. A state's 
own statutes must guarantee the minimum rights to the individual afforded by 
the U.S. Constitution, but not all states eagerly abide. 

Gideon lays the groundwork for the role of the criminal defense investigator as 
court-appointed defense counsel requires the services of defense investigators 
to research and adequately prepare a defense case. 

In more recent history, the U.S. Supreme Court has held [Herring v. New York, 
1975): 

The very premise of our adversary system of criminal justice is that 
partisan advocacy on both sides of a case will best promote the 
ultimate objective that the guilty be convicted and the innocent go free. 

This is rooted in the 6 th Amendment, which guarantees that every criminal 
defendant be provided with "assistance of counsel" when preparing and pre- 
senting a defense. Subsequent to Herring, the U.S. Supreme Court further 
described the effectiveness of this counsel in a pair of landmark opinions 
requiring that a criminal defendant must receive "assistance of counsel" and 
that such assistance must be "effective" [See US v. Cronic (1984); Strickland v. 
Washington (1984)]. In April of 2004, the Supreme Court of the State of South 
Carolina succinctly described the functional role of these decisions in the 
investigation and representation of a criminal defendant (Nance v. Frederick, 
2004): 

In Cronic, the Court characterized the protection that the Sixth 
Amendment affords the defendant: 

The right to the effective assistance of counsel is thus the right of the 
accused to require the prosecution's case to survive the crucible of 
meaningful adversarial testing. When a true adversarial criminal trial has 
been conducted — even if defense counsel may have made demonstrable 
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errors — the kind of testing envisioned by the Sixth Amendment has 
occurred. But if the process loses its character as a confrontation 
between adversaries, the constitutional guarantee is violated. As Judge 
Wyzanski has written: "While a criminal trial is not a game in which the 
participants are expected to enter the ring with a near match in skills, 
neither is it a sacrifice of unarmed prisoners to gladiators." 

And further: 

In Strickland, the Court set forth a two-part test for evaluating the 
effectiveness of the criminal defendant's attorney. To receive a new 
trial on the grounds of ineffectiveness of counsel, the petitioner must 
prove (1) that his counsel's representation was deficient, and (2) that 
there is a reasonable probability that counsel's deficient conduct 
prejudiced the outcome of petitioner's trial. 

In their continued analysis of these issues in Nance, the Court found that 

(Nance v. Frederick, 2004): 

The Court stated in Cronic that there are three circumstances in 
which the defendant's representation is so inadeguate that the second 
element of the Strickland test, the prejudice element, can be presumed. 
Cronic, 466 U.S. at 658-659, 104 S. Ct. at 2039. 

The first scenario in which prejudice is presumed is when there is a 
"complete denial of counsel," which occurs when a trial is rendered 
unfair because the defendant is denied assistance of counsel during a 
"critical stage" of his trial. Id. 

In the second scenario, prejudice is presumed if "counsel entirely fails 
to subject the prosecution's case to a meaningful adversarial testing." 
When there has been no meaningful adversarial testing, then "the 
adversary process itself [is] presumptively unreliable." Id. In Bell v. 
Cone, the U.S. Supreme Court explained further that "the attorney's 
failure [to test the prosecutor's case] must be complete" for this 
standard to be met. T 535 U.S. 685, 697, 122 S. Ct. 1843, 1851, 152 L. 
Ed. 2d 914 (2002). 

Third, prejudice is presumed when circumstances dictate that no 
attorney could render effective assistance of counsel. Cronic, 466 U.S. at 
659-662, 104 S. Ct. at 2047-2048. 

Given the language afforded in the U.S. Constitution, and the continued sup- 
port of the U.S. Supreme Court, the role of the criminal defense investigator is 
important for the effective administration of justice. Defendants are entitled to 
defend themselves when accused of crimes by the state. To do this, they need 
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effective assistance of counsel and the ability to investigate the charges against 
them. Despite this reality, criminal defense investigators are rarely held in the 
same esteem by the courts, or the public, as sworn police officers or federal 
agents. However, their investigative roles are equally important and a deficit in 
efforts on either side of the courtroom places justice in a state of imbalance. 



THE ROLE OF THE CDI 

Keeping in mind the requirements for effective counsel already mentioned, 
there must also be effective investigation. Criminal investigation does not end 
with the arrest of a suspect or even with the conviction of a defendant. In fact, 
each of these events signals a new investigative beginning. In this context, the 
CDI is ultimately responsible for the reinvestigation of the case that is pre- 
sented by the state against a defendant. This includes the reinterviewing all key 
witnesses and reviewing all police reports, crime lab reports, physical evidence, 
witness statements and statements made by the defendant to police and oth- 
ers. There is, additionally, a never-ending quest for evidence that is being with- 
held by the state from the defense. As explained in Ciolino (2005, p. 14): 

The first order of business in any old case is to assemble, locate, and 
organize all available discovery [a.k.a. disclosure] materials. This is 
much easier said than done. Often it turns into a full time job that 
will continue throughout your involvement in any specific case. It is a 
maddening, frustrating, and never-ending quest. But, at the end of the 
day, it must be accomplished. 

Though describing "old" cases, or those inherited from other attorneys and 
investigators, this advice rings true for new cases as well. Getting the state's evi- 
dence assembled and organized must be a priority. Again, this is all done to 
identify and test the strength of evidence and theories that implicate the defen- 
dant. It also provides a foundation for the generation of alternate theories to 
explain that evidence, when feasible. This is the role of the CDI. 

No matter what the case, an attorney cannot adequately represent a criminal 
defendant without some minimal investigative support. In some instances, that 
may simply involve an investigator being present to corroborate an interview 
by an attorney who is talking to witnesses. Because an attorney can't actually be 
a witness in his or her own cases, it is often necessary to have an independent 
witness (the investigator) to important events. The CDI can testify about what 
was observed in the event that a witness changes his or her story after speaking 
with police, after speaking with prosecutors, or after taking the stand. The more 
complex case, the more such tasks will be delegated to the CDI. 
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In 1995, the National Legal Aid and Defender Association published its 
Performance Guidelines for Criminal Defense Representation (NLADA, 1995). 
These guidelines are the framework constituting the basic "standards of prac- 
tice" for defense counsel. The criminal defense investigator is a key figure in 
counsel's compliance to these guidelines. Note that when the word counsel is 
used, one can assume it to mean counsel and/or his or her investigator. The attor- 
ney has the responsibility to see that things get done, but the investigator is 
often the one who does all or part of the work to accomplish key tasks. The fol- 
lowing was taken from NLADA (1995): 

Guideline 4. 1 Investigation 

Counsel has a duty to conduct an independent investigation regardless 
of the accused's admissions or statements to the lawyer of facts 
constituting guilt. The investigation should be conducted as promptly 
as possible. 

Sources of investigative information may include the following: 

Charging documents 

Copies of all charging documents in the case should be obtained and 
examined to determine the specific charges that have been brought 
against the accused. The relevant statutes and precedents should be 
examined to identify: 

the elements of the offense(s) with which the accused is charged; 

the defenses, ordinary and affirmative, that may be available; 

any defects in the charging documents, constitutional or otherwise, 
such as statute of limitations or double jeopardy. 

The accused 

If not previously conducted, an in-depth interview of the client 
should be conducted as soon as possible and appropriate after 
appointment or retention of counsel. The interview with the client 
should be used to: 

seek information concerning the incident or events giving rise to the 
charge(s) or improper police investigative practices or prosecutorial 
conduct which affects the client's rights; 

explore the existence of other potential sources of information 
relating to the offense; 

collect information relevant to sentencing. 
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Potential witnesses 



Counsel should consider whether to interview the potential witnesses, 
including any complaining witnesses and others adverse to the 
accused. If the attorney conducts such interviews of potential 
witnesses, he or she should attempt to do so in the presence of a 
third person who will be available, if necessary to testify as a defense 
witness at trial. Alternatively, counsel should have an investigator 
conduct such interviews. 

The police and prosecution 

Counsel should make efforts to secure information in the possession 
of the prosecution or law enforcement authorities, including police 
reports. Where necessary, counsel should pursue such efforts through 
formal and informal discovery unless a sound tactical reason exists for 
not doing so. 

Physical evidence 

Where appropriate, counsel should make a prompt request to the police 
or investigative agency for any physical evidence or expert reports 
relevant to the offense or sentencing. 

The scene 

Where appropriate, counsel should attempt to view the scene of the 
alleged offense. This should be done under circumstances as similar 
as possible to those existing at the time of the alleged incident (e.g., 
weather, time of day, and lighting conditions). 

Expert assistance 

Counsel should secure the assistance of experts where it is necessary 
or appropriate to: 

the preparation of the defense; 

adequate understanding of the prosecution's case; 

rebut the prosecution's case. 

Additionally, the American Bar Association (ABA) has published similar guide- 
lines for representation in capital cases (ABA, 2003). Although these are meant 
for cases involving the death penalty, most are applicable to all forms of crimi- 
nal representation. These recommendations are based on both case law and 
the U.S. Constitution. The following excerpt from the ABA Guidelines is inclu- 
sive of those from the NLADA (ABA, 2003, p. 101 8): 
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1. Charging Documents: 

Copies of all charging documents in the case should be obtained and 
examined in the context of the applicable law to identify: 

a. the elements of the charged offense(s), including the element(s) 
alleged to make the death penalty applicable; 

b. the defenses, ordinary and affirmative, that may be available to the 
substantive charge and to the applicability of the death penalty; 

c. any issues, constitutional or otherwise, (such as statutes of 
limitations or double jeopardy) that can be raised to attack the 
charging documents ; and 

d. defense counsel's right to obtain information in the possession of 
the government, and the applicability, extent, and validity of any 
obligation that might arise to provide reciprocal discovery. 

2. Potential Witnesses : 

a. Barring exceptional circumstances, counsel should seek out and 
interview potential witnesses, including, but not limited to: 

(1) eyewitnesses or other witnesses having purported knowledge of 
events surrounding the alleged offense itself; 

(2) potential alibi witnesses; 

(3) witnesses familiar with aspects of the client's life history that 
might affect the likelihood that the client committed the charged 
offense(s), and the degree of culpability for the offense, including: 

(a) members of the client's immediate and extended family 

(b) neighbors, friends, and acquaintances who knew the client 
or his family 

(c) former teachers, clergy, employers, co-workers, social 
service providers, and doctors 

(d) correctional, probation, or parole officers ; 

(4) members of the victim's family. 

b. Counsel should conduct interviews of potential witnesses in 
the presence of a third person so that there is someone to call 
as a defense witness at trial. Alternatively, counsel should have 
an investigator or mitigation specialist conduct the interviews. 
Counsel should investigate all sources of possible impeachment of 
defense and prosecution witnesses. 

The Police and Prosecution: 

Counsel should make efforts to secure information in the possession 
of the prosecution or law enforcement authorities, including police 
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reports, autopsy reports, photos, video or audio tape recordings, and 
crime scene and crime lab reports together with the underlying data 
therefore. Where necessary, counsel should pursue such efforts through 
formal and informal discovery. 

Physical Evidence: 

Counsel should make a prompt request to the relevant government 
agencies for any physical evidence or expert reports relevant to 
the offense or sentencing, as well as the underlying materials. 
With the assistance of appropriate experts, counsel should then 
aggressively re-examine all of the government's forensic evidence, 
and conduct appropriate analyses of all other available forensic 
evidence. 

The Scene: 

Counsel should view the scene of the alleged offense as soon as 
possible. This should be done under circumstances as similar 
as possible to those existing at the time of the alleged incident 
(e.g., weather, time of day, and lighting conditions). 

These guidelines give the criminal defense investigator an overlay of the func- 
tions and responsibilities encountered in a major case. Just a cursory look 
reveals how complex and involved these responsibilities can be. In reality, 
very few individuals have the experience and skill necessary to perform a 
major case investigation on their own. Often they will have another inves- 
tigator assist, appointed by the court or hired by the attorney to share the 
workload. 

As already mentioned, the adversarial design of our judicial system requires 
that a competent defense challenge the prosecution's case. This function is 
so crucial that it bears repeating: every fact that the state claims in its charges 
against the defendant must be tested. In this sense, a process akin to the 
scientific method needs to be employed. This method is succinctly described 
by Turvey (2008, p. 44) as "[a] way to investigate how or why something 
works or how something happened, through the development of a hypoth- 
esis and subsequent attempts at falsification through testing and other 
accepted means. " 

The state, by means of indictment or complaint, has formed the hypothesis that 
the defendant has committed one or more crimes. It is unusual for state inves- 
tigative agencies to attack their own case theories, a tendency that increases 
the likelihood of a biased outcome. Evidence that supports their charges is 
advanced, while other evidence that may not is ignored. In extreme cases it 
may even be altered or hidden. 
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This failure of investigative logic is not categorical for all prosecutorial investi- 
gations. There are many excellent and professional law enforcement officers 
and district attorneys who work hard to rule out all possible defects in their 
hypotheses and ensuing conclusions. The problem is that the defense does 
not know whether the case at hand was actually subjected to critical thinking 
or methodical examination. Many cases are sent up from a police agency for 
prosecution without the benefit of such rigor. It is the duty of the criminal 
defense investigator to be skeptical and examine all the facts and evidence 
available in the state's case to be able to disprove their theories. Whether 
the CDI fails or succeeds, the justice system is more informed for his or her 
efforts. 



THE MITIGATION SPECIALIST 

Sandra Lockett was the getaway driver in a pawnshop robbery that resulted 
in the proprietor's death. Lockett was tried for her involvement in the crime 
and ultimately convicted and sentenced to death. At issue was whether the 
State of Ohio had unconstitutionally prohibited Lockett from introduc- 
ing mitigating evidence that could have persuaded a jury to sentence her to 
another sentence than death. That mitigating evidence would have included 
the victim's actions contributing to his death, that the offense was commit- 
ted under duress and coercion, and the offense was the product of mental 
deficiencies. 

In 1978, the U.S. Supreme Court considered the Lockett case and ruled that there 
is a constitutional right for every defendant in a capital case to be considered as 
an individual during his or her capital proceedings (Lockett v. Ohio, 1978). This 
meant consideration of mitigating factors. These factors included any aspect of 
a defendant's character, upbringing, mental status, or circumstances about the 
crime which might provide a reason for a sentence other than death. This semi- 
nal decision has been gradually expanded over the years to include any factor 
which the defendant believes might help a jury decide for a non death sentence. 
The defendant, the Supreme Court has ruled, must be sentenced as a unique 
individual in relation to the crime he or she has committed. 

As a result of this and related decisions, death penalty trials are divided into 
two separate phases: the guilt phase and the penalty phase. In the guilt phase, the 
jury decides whether or not the defendant committed the crime and whether 
the special circumstances for capital murder have been met. Each state has 
different criteria, such as murder during the commission of another felony, 
murder of a police officer, or murder involving torture, to name just a few. 
When a capital defendant is found to be guilty, he or she is then entitled to a 
separate trial to determine what the punishment should be. This is referred to 
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as the penalty phase. The options for punishment in the penalty phase include, 
generally, death or life without the possibility of parole (a.k.a. L-WOP). 

In the landmark case ofPenry v. Lynaugh (1988), the court re-emphasized that 
to preserve fairness, trial judges must allow the defense to present mitigation 
evidence when the death penalty is involved. The court stated that the fail- 
ure to allow or provide mitigating evidence during the penalty phase can be 
as devastating as the failure to present proof of innocence in the guilt phase. 
This decision reinforced a growing recognition in the legal community of the 
importance of "humanizing" the defendant. 

Out of the procedural need mandated in these court decisions has risen the 
need for the mitigation specialist. The mitigation specialist is essentially the 
social and psychological biographer of the defendant. 

The Honorable Helen G. Berrigan perhaps best described the role of the miti- 
gation specialist as follows (2008, p. 827): 

The mitigation specialist must have the skills and experience needed 
to investigate, analyze, evaluate the life history of the defendant. The 
specialists are generally trained in the social sciences, with college 
degrees in social work or psychology, similar to the probation officers 
and provide background data to judges on non-capital sentencing. 
They are adept at gathering institutional records, interviewing lay and 
professional people, and compiling case histories. Significantly, they 
are trained in uncovering family drama and screening for often subtle 
mental and psychological disorders. They are likewise experienced 
in interpersonal communication so they know how to develop trust 
and rapport with even the most difficult or distrustful of individuals. 
A criminal investigator is unlikely to have these skills. A typical 
criminal investigator is likely to have a law enforcement background, 
but without training in the social sciences. Such investigators are 
invaluable in preparing for the guilt phase of a capital case — they 
watch, when, and how the alleged crime occurred ("just the facts, 
ma'am") but are not skilled and assessing "why" it happened, which 
is the primary piece of the mitigation defense. 

Similarly, a criminal defense lawyer is unlikely to have the necessary 
skills to amass the mitigation evidence. Lawyers are adept at 
legal analysis, fitting facts to legal principles, dissecting prior 
jurisprudence — all essential to an effective defense but often involving 
abstract concepts far afield from the social sciences. Lawyers are not 
trained in the communication (particularly listening) skills needed, nor 
perhaps do they have the time or patience, to delve deeply into the life 
history of their client. They are not knowledgeable about uncovering 
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family abuse or assessing for mental illness, nor recognizing other 
nuanced factors that could be in valuable mitigation evidence. 
Lawyers are advocates, not investigators and certainly not social 
workers. On the contrary, lawyers are often perceived by clients and 
family members as intimidating, and if court appointed, may not even 
be trusted. Within the criminal justice system, mitigation specialists 
are needed for the monumental task of investigating, identifying, 
and developing the evidence needed for a constitutionally effective 
defense. 

In 2003, the American Bar Association published its standards for the represen- 
tation of capital defendants previously cited. With respect to penalty phase, the 
ABA (2003) has established the following as the minimal standard for prepara- 
tion and presentation: 

A. ..." In deciding which witnesses and evidence to prepare 
concerning penalty, the areas counsel should consider include the 
following: 

Witnesses familiar with and evidence relating to the client's life and 
development, from conception to the time of sentencing, that would be 
explanatory of the offense(s) for which the client is being sentenced, 
would rebut or explain evidence presented by the prosecutor, would 
present positive aspects of the client's life, or would otherwise support 
a sentence less than death; 

Expert and lay witnesses along with supporting documentation 
(e.g., school records, military records) to provide medical, psychological, 
sociological, cultural or other insights into the client's mental and/or 
emotional state and life history that may explain or lessen the client's 
culpability for the underlying offense(s); to give a favorable opinion 
as to the client's capacity for rehabilitation, or adaptation to prison; to 
explain possible treatment programs; or otherwise support a sentence 
less than death; and/or to rebut or explain evidence presented by the 
prosecutor; 

Witnesses who can testify about the applicable alternative to a death 
sentence and/or the conditions under which the alternative sentence 
would be served; 

Witnesses who can testify about the adverse impact of the client's 
execution on the client's family and loved ones. 

Demonstrative evidence, such as photos, videos, and physical 
objects (e.g., trophies, artwork, military medals), and documents that 
humanize the client or portray him positively, such as certificates 
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of earned awards, favorable press accounts, and letters of praise 
or reference. 

Each state has particular statutory sentencing guidelines too numerous to dis- 
cuss in this chapter. However, in the penalty phase of a capital trial, there are 
generally four questions that the jury must answer to pass their sentence. Those 
basic four questions are: 

1. Was the conduct that caused the death of the decedent committed delibe- 
rately and with the reasonable expectation that the death would occur? 

2. Is there a probability that the defendant would commit criminal acts of 
violence that would constitute a continuing threat to society? 

3. Was the conduct of the defendant in killing (the decedents) unreason- 
able in response to the provocation, if any, by the decedent(s)? 

4. Should the defendant receive the death sentence? 

The jury of 12 persons votes for each question separately, for a total of 48 votes. 
If one person votes "no" on any one question, the sentence is automatically life 
without parole or as defined by state statute. 

The fourth question is the focus of the mitigation specialist. One juror can say 
"no" to the fourth question for any reason, and there is no burden to prove any 
reason beyond a reasonable doubt. 

A mitigation specialist's role is unique in the world of the criminal defense 
investigator. As described in the ABA's guidelines of 2003, the focus of the miti- 
gation specialist is on the defendant and minimally on the criminal fact case. 
The mitigation specialist focuses on the following: 

Obtaining a complete understanding of the crime with respect to the 
defendant's behavior. This includes: 

■ Complete crime scene reconstruction. 

■ Roles of other participants, including the victim. 

■ Physical evidence of any preplanning or attempts to conceal the 
crime after it occurred. 

■ Signs or symptoms of altered thinking or perceptual process of the 
defendant by impairment of mental disorder, brain damage, toxins 
(drugs and alcohol), dementia, developmental disability. 

■ Accuracy of the defendant's recollection of events as compared to the 
physical evidence and/or witness description. 

Establishing trust and rapport with family members and those who "know 
the family secrets," i.e., physical, emotional, sexual abuse. 

Obtaining multiple, in-depth interviews with family members. 

Identifying, locating, and interviewing all available teachers, counselors, 
doctors, psychologists, and other third parties who would have 
witnessed the defendant at various stages of development and 
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comment on positive traits, situational stressors, or family dysfunction 
with examples of each. 

Locating all educational, counseling, mental health treatment, and 
medical records, pertaining to the defendant as a youth and adult. 

Locating all available prenatal medical records of mother and child and 
birth records including a birth certificate. 

Locating all available medical, mental health, and legal records of all first- 
order relatives (mother, father, siblings). 

Locating all available information leading to identification of all family 
members going back three generations; create a genogram showing 

■ Documents and verification of all mental health, abuse, drug and 
alcohol abuse. 

■ Criminal records of these family members. 

■ Allegations of child abuse, sex abuse, emotional abuse. 

■ Location and interviews of childhood friends and neighbors. 

■ The identification of potential contemporaneous mental health issues 
at the time of the crime or in preparation of trial. Ongoing awareness 
of the defendant's functioning with respect to behavior at the time of 
the crime and ability to aid and assist (competency to proceed) in his 
or her own defense. 

Identifying appropriate experts for examination of the defendant and 
providing them with the background materials relevant to their 
examinations. 

Facilitating the examination of the defendant by various psychological 
and psychiatric experts to evaluate 

■ Competency and ability to formulate intent. 

■ Neuropsychological deficits. How does the defendant's brain 
function with respect to the ability to process information, make 
decisions, modulate mood and affect, restrain impulsive behavior? 

■ Drug and alcohol issues with respect to functioning at the time of 
the crime. 

Assembling all the data known about the defendant into a biographical 

story that can be told by testimony and demonstrative evidence 

(document exhibits, photos, etc.). 
Focusing on the positive worth of the individual to balance the 

demonization of the defendant that will take place as "aggravating 

factors" by the prosecution. 
Being aware of any factor that might convince a juror to vote "no" to a 

death sentence. 
Having thorough and complete knowledge of all potential aggravating 

factors as defined by statute in the jurisdiction of trial (i.e., multiple 

victims, lying in wait, death in the commission of another felony, 
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killing of a police officer, killing of a child under 12, previous felony 
convictions, etc.) which could be used by the state when seeking the 
sentence of death. 
Assembling this study, arranging the witnesses to testify, and assisting 
counsel in presenting the mitigation study to the jury. 

The mitigation investigation is often inappropriately referred to as providing 
for the "abuse excuse." This presents a paradox for those who wish to promote 
the "abuse excuse" as being without merit, as it is evidence of a disingenu- 
ous desire for retribution. If our culture doesn't believe that abuse has a dra- 
matic, harmful effect on children and their development to healthy adulthood, 
why do we so aggressively prosecute child abusers and send child molesters 
to prison for life? Obviously mitigation is not about generating an "excuse" 
but rather providing a context with respect to how an individual might come 
to commit a horrific crime. It is about giving the jury a complete and honest 
description of a person that they are charged to either kill or let live. There is 
no greater responsibility for a person than to cast judgment for life or death 
on another human being. Each juror has the right to know everything that is 
relevant to his or her decision. Because that decision is personal for each juror, 
the Supreme Court has said that anything can be a mitigating factor. The miti- 
gation specialist is charged with preparing a case for life instead of death. It is 
a responsibility not to be taken lightly or by the ill prepared. 

As mentioned previously in this chapter, mitigation is an area in which foren- 
sic criminologists in particular can provide useful information and insights. 



CASE EXAMPLE 

Following is an abbreviated example of a mitigation investigation which was 
presented in the Post Conviction Relief Petition trial of a man on death row 
on the West Coast. Because this petition was denied at the state circuit court 
level, it remains in litigation and will likely proceed to the federal courts under 
a habeas corpus petition. This may take years to litigate. 

The names have been changed for the consideration of those involved. The facts 
are as otherwise presented and in the public record. This "story" is extracted 
from a report written by a mitigation specialist in this case. It is written in the 
first person and in the words of the mitigation specialist. The specialist was 
hired to determine any mitigating circumstances and to testify as an expert wit- 
ness as to the failure of the original trial counsel to present mitigation evidence 
to the jury in the penalty phase of the trial. This testimony was presented in a 
trial for post conviction relief. The defendant is identified as "the Petitioner" 
because he is petitioning the court for a new penalty phase trial. Guilt is not 
an issue because he has already finished the guilt phase of the trial and was 
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convicted. The basis for the petition involved numerous claims of what is 
referred to as "ineffective assistance of counsel" (a.k.a. IAC). 

It should be noted that the vast majority of the material presented in this 
description of the defendant's life was not presented at trial, nor was trial coun- 
sel aware of it due to a lack of any mitigation investigation. This information 
would have been for the benefit of the jury to understand more about the 
defendant's character and upbringing in a very dysfunctional family. This, of 
course, does not excuse the defendant's actions but certainly clarifies what led 
him to such actions. In cases such as this, recall that it takes only one juror, 
deciding that he or she does not believe the offender should be put to death, 
to allow for life in prison instead of a death sentence. 

The Story of William Hansen 

I have worked with and studied families for close to 20 years in clinical 
practice. I have seen the dynamics at play and how people try to survive. 
It is not an overnight process. The story evolves from efforts to survive 
and exercising of choices that cumulatively might result in disaster. This 
is a likely story which might have helped explain to the jury how this 
awful crime occurred. It would help explain why a structured, drug-free 
setting, away from the severe emotional stress and abuse of and by loved 
ones, such as the penitentiary would be a viable option to death [for this 
offender]. Every juror knows of someone who has endured similar events 
in his story and it is likely that at least one juror would identify with 
the Petitioner and have mercy. This story is based on the insights and 
observations of those persons who knew the Petitioner and his family. 
This was the story that was not told [during the original penalty phase] 
yet all the information was available in 1995 for the asking, assembling 
and presentation to the jury. There are more details to this story which 
should have been presented at trial through the testimony of numerous 
witnesses. It is not an excuse for what William Hansen did on May 10, 
1994, but it does help explain how this horrible event may have evolved. 

The onset of the circumstances that contributed to the Petitioner's 
eventual participation of this brutal homicide may have begun at least 
a generation before. Donna Hansen, mother of the Petitioner, was 
herself a product and victim of a home in which poverty, abandonment, 
physical and emotional abuse prevailed. She and her family survived 
that situation the best that they could. She developed certain coping 
skills, some of which she learned from her own mother, to move forward 
in her life. Probably the most obvious of those which she recognizes 
herself is the ability to stifle emotions and not reveal how she is feeling. 
Doing so probably protected her from emotional and physical abuse as 
a young woman. At 17, she became involved with James Hansen and 




•m CHAPTER 12 Criminal Defense Investigations 



left with him at 18 in a "jaiibreak marriage." She was hopeful that such 
a marriage would provide her an escape from the environment in which 
she was living. Approximately a year after their marriage, the Petitioner, 
William Hansen, was born. It is not clear when James Hansen's 
consumption of alcohol became problematic in their relationship. 
He maintained a job and along with Donna was able to provide the 
family with a reasonable standard of living. As time progressed the old 
coping skill of maintaining a poker face became once again functional 
for Donna Hansen in her marriage to an alcoholic, angry, and abusive 
man. As the children grew, they too adopted this style of coping. It is a 
classic alcoholic family dynamic that the children adopt one of several 
roles to survive the chaos and unpredictability. In order to cope and 
avoid the scrutiny of an intoxicated, angry and unpredictable parent, 
children often develop the skills to become "invisible." They do not 
express their emotions for fear of retribution, nor do they interact 
intimately with their parents. If you don't take risks — you don't get hurt. 

By the time the Petitioner entered elementary school, he had likely 
already learned to be very careful in his relationships. As reported by 
his elementary school teachers, he was cautious in entering into group 
activities where he had to disclose anything about himself. He also would 
often become "needy" from some of his teachers, usually women and 
cautious in his relationships with male teachers. His early struggling in 
academics could have been a result of situational stress or perhaps a mild 
learning disability. He had a history of a head injury resulting in a loss 
of consciousness at a very young age reported by mother to your Affiant 
in an interview in 2000. It is unknown whether or not this injury may 
have contributed to his learning difficulties. It may have been prophetic, 
that as early as the second grade his teachers and school psychologist 
realized that William needed structure and consistency to be successful. 
The possibility of a learning disability would only complicate matters 
if not addressed. William's mother has little recollection or familiarity 
with his educational history, which is suggestive of a possible emotional 
"disconnect" with Petitioner and his education and life. 

Over time, William Hansen began demonstrating an increased desire 
to withdraw and disengage from other people. He began retreating 
into video games and other solo activities. As he became older he 
withdrew into music and drugs. He began to become increasingly 
oppositional with his parents. Petitioner's mother stated that she would 
make William promise not to do drugs and he would agree but that he 
would then ignore her. There was no follow through discipline by either 
parent. Along the way, he demonstrated by his art to Marjorie Perry, 



Case Example 




a dysfunctional and chaotic family. A picture drawn by the Petitioner 
depicted a family watching chaos on the television. Petitioner's Exhibit 
#100. There was no personal connection between the characters in this 
picture as all one could see were the back of their heads. There was a 
small animal crawling up a curtain which was described as a rat or a 
mouse to Ms. Perry by the Petitioner. Petitioner reported to Ms. Perry 
that his father, James Hansen, shot mice or rats off the curtains with a 
BB gun in the living room while they were watching TV — a subtle hint 
of violence in what would normally be considered a peaceful family 
gathering. This was a family which was very skilled at concealing the 
events that occurred within the four walls of that home. William Hansen 
recalls his father drinking beer to intoxication "as far back as he could 
remember. " His mother, Donna Hansen, reported to me that her husband 
would drink to intoxication and while cleaning his guns express his 
anger — brandishing the guns to her and himself. He was undoubtedly 
upset at his wife's described "cold and icy" demeanor and withdrawal 
from him and the other family members. That was her defense from the 
abuse. Donna Hansen said that during these drunken episodes with 
firearms, James Hansen would threaten to kill her, kill William and Jonas, 
and set the house on fire and then kill himself. He would then threaten to 
go to the garage and kill himself at which time she would follow him out 
and talk him out of it. These rants by Mr. Hansen occurred in the home 
while it was occupied by the Petitioner and his younger brother. I spoke 
to the neighbor across the street, Nina Olsen, who heard loud noises, 
apparent yelling, emanating from the Hansen household. 

At 14 or 15 years of age, the Petitioner began smoking large quantities 
of marijuana on a daily basis. He dropped out of school in the 10 th Grade 
and generally rebelled against his father. His father was adamant 
against drugs yet did not see his own drug addiction to alcohol. See Trial 
Testimony 1509. The mother's emotional withdrawal from the family 
was the model for the Petitioner's own withdrawal from the world. 

Approximately one month before the murder at the 7-11 Mini Mart, 
Donna Hansen decided it was time to leave the marriage and did 
so a month after the murder. She chose to reduce her stress levels 
by leaving her husband. It was a matter of survival for her. William, 
chose to stay with his father, he told your Affiant on one occasion: 
"I could control him — I made sure he ate." He was acting the classic 
role of an enabler. The Petitioner himself had been avoiding the 
emotional conflict by increased amounts of marijuana smoking for 
several years and large amounts of LSD for several months prior to the 
murder. Petitioner's mother told your Affiant in an interview that she 
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announced her intention to leave his father several weeks before the 
7-11 Mini Mart murder. She testified that she moved out a short time 
after the murder. See Trial Testimony 1474. 

The state attempts to present this horrific crime in simplistic terms. 
As a mitigation expert, I know that it is imperative that in a death 
penalty case that the Defendant's life be presented in its entirety, 
with all of its complexities. Unless a thorough examination of the 
Defendant's life and development are conducted, and presented, the 
jury is denied all the information they need to render a verdict other 
than death. 



The Fourth Question "Should the defendant receive the death 
sentence?" requires that defense counsel "tell the defendant's story" 
to enable single or multiple jurors to find a reason not to impose a 
capital sentence. The process of telling that story and the research 
and experience needed to do so have been outlined thoroughly 
through the capital defense literature and numerous state and federal 
Appellate and Supreme Court decisions. The references provided at 
the beginning of this affidavit demonstrate that the process has been 
evolving for years prior to the 1995 trial. In this particular case, it is 
my opinion as a trained and experienced death penalty investigator 
and mitigation specialist, that although the defense investigators 
appointed to both the fact and mitigation investigations had the best 
of intentions, they were not equipped to adequately recognize salient 
sociological, psychological, and family systems dynamics to be able 
to provide trial counsel and the psychological experts retained by 
defense counsel the information on which to tell the complete story of 
William Hansen. Capital defendants rarely come from highly functional 
families. These families are often closed, secretive, and uncooperative 
and many even sabotage counsel's efforts during the penalty 
phase. Trial counsel has a responsibility to ensure that the defense 
team has an individual or individuals trained in the intervention 
and understanding of complex family dynamics to assist the fact 
investigators and experts in gathering this valuable information and 
managing difficult or special needs clients and their families. In the 
capital trial of William J. Hansen, it is my opinion that trial counsel 
were clearly deficient and were inadequate in this aspect of preparing 
for the penalty phase. The Petitioner's due process right to have his 
story adequately told did not occur and the jury's right to hear his 
story was denied. The opportunity for a likely sympathetic juror to 
impose a life sentence was missed. 
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KNOWLEDGE AND EDUCATION 

Criminal defense investigation is equal parts shoe leather, interviewing, 
and research. Therefore, a host of skills are needed to be successful. But it 
is also important to accept that no one investigator can do everything. This 
is why many investigators specialize while finding a broad knowledge base 
invaluable. 

Consider the following examples of the kinds of knowledge that generally 
prove helpful to CDIs, with the caveat that they are not necessarily trying to 
become experts in their own right. 



Knowledge of Forensic Subjects and Experts 

Good CDIs will have an extensive library consisting of reference material devel- 
oped from every case they've worked. This will include manuals and articles on 
general criminal procedure and law, as well as textbooks and journals on every- 
thing from pharmacology to forensic science and psychology. Albert Einstein 
prided himself on not knowing the answer to every question but knowing 
where to find the answer. Any investigator with that kind of skill and humility 
is a huge asset. 

Further still, developing a large database of forensic experts from a wide variety 
of specialties is crucial. The reason is that most attorneys are not adept at locat- 
ing experts in areas that they have not explored in previous cases. Investigators 
must therefore start collecting expert curriculum vitae (or resumes) and busi- 
ness cards very early in their career — sorting the good from the bad, the compe- 
tent from the inept, and the ethical from the frauds. Many attorneys specifically 
hire or seek to appoint investigators because of their broad fund of knowledge 
and reputation in this regard. 

Knowledge of Legal and Police Procedures 

Criminal defense investigators need a working knowledge of criminal law and 
police procedures. Consequently, former law enforcement investigators enter- 
ing the field of private investigation have a distinct advantage. However, this 
should not dissuade a new investigator who lacks such a background. The 
reason is that many law enforcement investigators lack this knowledge them- 
selves, and it is not a secret knowable only to a select few. 

The law and related legal rulings are publicly available. And, being in or part of 
a bureaucracy, most law enforcement investigators and their respective agen- 
cies are slow to keep up with the changes in the legal landscape — that is, unless 
such changes involve an issue that has adversely affected their own criminal 
caseload or departmental liability. 
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Moreover, in most states, law enforcement agency policy and procedure manu- 
als, as well as training materials, are available pursuant to a public records dis- 
closure request. These materials must be requested at the outset of every case 
and made part of the investigator's library. In many law enforcement agencies, 
policy and procedure manuals are read only once, if ever, by employees and 
then not revisited. Even if employees do read up on their own agency, that is 
generally the limit of their knowledge. 

Given these realities, it is easy to appreciate how CDIs can accumulate manu- 
als and materials from multiple agencies and thereby develop knowledge that 
is equal to, if not superior to, that of their law enforcement counterparts in this 
regard. 

However, dedicated CDIs will not stop there. The author recommends that 
investigators should attend the continuing legal education seminars given to 
defense attorneys by their various professional organizations. There are also 
numerous resources available from professional investigator organizations. 
And finally, Perron (1998) and Ciolino (2005) have written excellent guides 
for criminal offense investigators which essentially outline various approaches 
to conducting criminal defense investigations. These are excellent references 
for new investigators and a good review for seasoned CDIs. 

A CDI's development of legal and law enforcement procedural knowledge 
should be viewed as an ongoing process that never ends, as law, policies, and 
procedures are constantly evolving. 

Educational Background 

While there are no formal educational background requirements in this profes- 
sion, CDIs without an education beyond high school are operating at a distinct 
disadvantage. They must possess the ability to read with comprehension, to per- 
form research on any subject drawing from a variety of databases, and to write 
their observations clearly. They must also be able to think critically. In terms of 
subject matter, CDIs must be equally conversant in the law, human behavior, 
and the forensic sciences. Degrees in criminology, criminal justice, history, psy- 
chology, sociology, law, and forensic science are therefore among those most 
recommended. 

Education is a process and not a result; therefore, CDIs must remain current. 
Typically, this may be accomplished by satisfying the continuing education 
requirements of investigative professional organizations of any actual merit. 
Therefore, it is recommended that CDIs join such organizations. 

CHALLENGES FOR THE CDI 

This brief discussion is presented to prepare aspiring CDIs for some of the real- 
ities of being a private or court-appointed investigator. 
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Income 

Some criminal defense investigators work for the government in salaried posi- 
tions. The federal defender, the state public defender, and the public defender 
at a county level — each of these may employ full-time criminal investigators 
shared as a resource among multiple attorneys. Even some large law firms and 
insurance companies do the same. 

However, the vast majority of criminal defense investigators are self-employed, 
independent contractors. Consequently, they do not have a regular flow of 
income and must live case-to-case, billing at a preapproved hourly rate. 
Compensation for one's work at a rate commensurate with one's skill and 
knowledge requires discipline and perseverance. 

When hired by a client through an attorney on a "retained" case (where the 
accused pays for his or her own defense), CDIs usually are paid by the hour 
at a rate agreeable to the client and investigator or on a flat "case rate" basis. 
Smart CDIs will be paid upfront through a "retainer" and continue to work 
only when there is "money in the account." If clients lose their case, which 
they often do, they tend not to pay as willingly or in some cases at all. 

The hourly rates charged by CDIs vary greatly by jurisdiction, with some 
regions paying a viable rate and other areas a pittance to the attorney and 
the investigator. Those areas that are economically depressed and mostly rural 
tend to provide less assistance. There are many considerations regarding how 
one establishes a fee schedule. Knowledge, skill, experience, and demand are 
perhaps the most key determinants to an investigator's rate. 

CDIs doing strictly indigent defense cases must work many hours and keep over- 
head very low to make a living. Most investigators strive to keep a balance of 
retained and court- appointed cases. The business aspect of private investigators 
and criminal defense investigators in particular is, to say the least, difficult. 

The "Power of the Badge" 

Apart from how CDIs are paid, the most significant challenge is the disparity in 
public recognition between law enforcement investigators and the private inves- 
tigator community. Police officers or federal agents can walk into just about any 
business, school, hospital, or other law enforcement agency and, upon display- 
ing their official credentials, can usually count on immediate assistance. This is 
commonly referred to as the "power of the badge"; a reference to circumstances 
in which people comply with law enforcement requests whether there is a legal 
requirement to do so or not. 

There is a tradition of cultural deference to law enforcement officials based on 
their statutory powers and, quite frankly, the resulting public fear. As private 
investigators, CDIs have no legal authority save those of every other citizen. 
There is no duty to arrest or to intervene in criminal behavior. Nor is there a 
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statutory obligation for ordinary citizens to comply or cooperate with CDIs 
unless there is a court order. Therefore, while private CDIs may have state licen- 
sure credentials, rarely will these have the same impact with respect to obtaining 
cooperation as the police badge. 

Skilled CDIs soon learn that it is necessary to develop a style and approach 
that helps obtain cooperation in getting the information being sought. 
Good people skills are a must. On the other hand, sarcasm, arrogance, 
and a threatening demeanor will not work the majority of the time, nor is 
such behavior professional. Good CDIs will have the skill to blend in to 
the culture in which they are operating and present themselves as genuine, 
respectful, trustworthy, and assertive persons. Developing a personal style 
that encourages witnesses and other persons to be willing to talk about 
subjects and topics about which they do not wish to speak is a critical skill 
for CDIs. 

It is not uncommon for the "power of the badge" and the occasional arrogance 
that accompany it to make this job easier for CDIs. Such interactions leave a 
bad taste in the mouths of many. For this reason, a badge is the last symbol that 
many CDIs want to display. 

SUMMARY 

Criminal defense investigators are essential to the balance of any adversarial 
system and are specifically allowed under the U.S. Constitution. These 
individuals perform investigative services for agencies, attorneys, or private 
clients on their behalf, outside the subordination of law enforcement. The 
role of the CDI basically includes reinvestigating the case that will be pre- 
sented by the state against a defendant. This includes all the general tasks of 
a police investigator, such as interviewing and reinterviewing witnesses, vic- 
tims, and suspects; reviewing reports, statements, and physical evidence; as 
well as undergoing the never-ending quest for evidence that the state wishes 
to withhold. It is therefore a CDI's job to identify and test the strength of evi- 
dence and theories that implicate the defendant, as well as any alternate the- 
ories. Specifically, CDIs should examine the charging documents, potential 
witnesses, the police and prosecution, the physical evidence, and the crime 
scene in every case they encounter. Their role becomes even more important 
in death penalty cases. 

Similar to CDIs are mitigation specialists who gather evidence for the penalty 
phase of capital cases. These individuals also work for the defense, in an effort 
to bring to light mitigating evidence which allows the jury to assess the defen- 
dant as a unique individual. Basically, mitigation specialists are biographers of 
the defendant who gather information about any aspect of his or her history or 
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character that will allow the jury to make a more informed decision in regards 
to whether this person deserves the death penalty. This role is not about pro- 
viding excuses; rather, it centers around putting the crime in context in terms 
of the defendant's life, allowing the jury to understand more about how such a 
person could come to commit this crime. 

To be successful CDIs or mitigation specialists, individuals must have a well- 
rounded knowledge of forensic subjects, as well as the experts who practice these 
specialties. They must have a working knowledge of criminal law and police pro- 
cedures, as well at the ability to interact with many different types of people since 
they do not have the luxury of simply flashing a badge to get information. 

Review Questions 

1. Explain how Gideon v. Wainwright laid the groundwork for the role of CDIs. 

2. What does a CDI's work involve? What is the purpose of a CDI? 

3. T/F It is the prosecution's job to test every fact that they are claiming in their 
charges against the defendant. 

4. T/F CDIs should work under the assumption that each case at hand was not 
subjected to critical thinking or methodical examination. 

5. Why is mitigating evidence allowed in death penalty cases? 

6. What is a mitigation specialist? How does this role differ from that of the CDI? 

7. What are the four questions that the jury must answer during the penalty phase 
of a death penalty case? 

8. Discuss the challenges that face the CDI. 
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KEY TERMS 



Bloodstain Pattern Analysis: The examination of the shapes, locations, 

and distribution patterns of bloodstains for the purpose of interpreting 

the physical events that caused them (Chisum, 2007). 
Bloodstain Patterns: The visible record of the blood shed at a crime scene. 
Crime Reconstruction: The determination of the actions and events 

surrounding the commission of a crime. 
Digital Evidence Analysis: The examination of any data stored or 

transmitted using a computer, or other personal electronic device, that 

tends to support or refute a theory of how an offense occurred or that 

addresses critical elements of the offense such as intent or alibi. 
Fire Debris Analysis: The examination of material collected at fire 

scenes for chemical and physical properties related to flammable and 

combustible liquids that may have been used as accelerants. 
Firearms and Tool Mark Examiners: Forensic examiners who use 

microscopic comparisons of markings to associate an item of evidence 

with a particular source (Rowe, 2003, p. 327). 
Forensic Accountants: Accountants who examine, or audit, financial 

records to answer investigative questions and help resolve legal disputes. 
Forensic Biologists: Scientists such as DNA analysts and serologists who 

attempt to identify biological material, such as bedily fluids, hair, bones, 

and tissue. 
Forensic Generalists: Forensic scientists who are broadly educated and 

trained in a variety of forensic specialties. 
Forensic Odontology: (a.k.a. forensic dentistry) The "application of the 

arts and sciences of dentistry to the legal system" (Glass, 2003, p. 61). 
Forensic Pathologists: Scientists charged with determining cause and 

manner in cases of violent or unexpected death. 



CONTENTS 



Forensic Science 
Defined 422 

Forensic 
Scientists 429 

Consulting 
with Forensic 
Scientists 445 

Summary 447 

References 448 



419 



Copyright © 2010, Elsevier Inc. All rights reserved. 




CHAPTER 13 Forensic Scientists 



Forensic Science: The application of scientific knowledge and principles to 

the resolution of legal disputes, whether criminal or civil. 
Forensic Specialists: Forensic scientists trained in a specific forensic 

subspecialty, such as an area of criminalistics, forensic toxicology, 

forensic pathology, or forensic anthropology. 
Forensic Toxicologists: Scientists who can collect and examine all manner 

of biological specimens for testing whether and in what quantity certain 

substances are present. 
Trace Evidence Analysis: The examination of the nature of unknown 

samples and their comparison with others of a similar nature to 

determine their origins by establishing the physical, microscopic, and 

chemical characteristics. 



1 Sir Arthur Conan Doyle 
authored the very first Sherlock 
Holmes mystery, A Study in 
Scarlet, which was published 
in November 1 887 as the main 
part of Beeton's Christmas 
Annual. 



Students and professionals alike have a long tradition of approaching those 
who call themselves "forensic scientists "with awe and deference. The author's 
experience is that this behavior is largely in response to a historically favorable 
portrayal in true crime dramas. Since the publication of the first story featur- 
ing the fictional detective Sherlock Holmes, books, and later television and 
film, have depicted forensic scientists as deeply astute crime fighters. 1 They are 
shown to be capable of rendering a world of dead-on inferences from a drop 
of blood, a strand of hair, or an object just out of place in a crime scene. They 
are also presented in near-complete alignment with law enforcement efforts, 
either as part of the police investigation or the later prosecution of a case. 

Unfortunately, this uniformed and embellished view has left a false impres- 
sion in the minds of those studying and working in the criminal justice sys- 
tem. The media portrayal of infallibility has created a community populated 
by many who believe themselves to be infallible. In part, this self-perception is 
sustained for lack of experience with being effectively challenged. As discussed 
in Cooley (2007, p. 508-509): 

For much of the 20th century, judges, prosecutors, and attorneys 
infrequently scrutinized the individualizing and reconstructive claims 
and qualifications of forensic experts. Although various reasons subsist 
as to why these legal actors did not forcefully and repeatedly challenge 
such evidence, it is undeniable that this lack of scrutiny has permitted 
the forensic community to operate below the radar. Left unchecked 
by the courts, much of the forensic community has grown and 
evolved believing that it is immune to error, and therefore free from it. 
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Subsequently, there have been more than a few forensic examiners, 
and disciplines, that have felt justified in portraying themselves as 
essentially infallible. This self-congratulatory portrayal has in turn 
perpetuated the apathetic approach that courts, prosecutors, and 
defense attorneys have historically taken. These circumstances have 
also fostered an unsettling and nonscientific atmosphere in which 
much of the forensic community does not feel obligated to conduct 
research and substantiate the certainty of their claims. Moreover, these 
circumstances have created a culture in which forensic examiners feel 
justified in attesting to statistics, reenactments, and interpretations 
that often have little, if any, foundation in science or logic. 

In February of 2009, however, the climate of unquestioned adulation changed 
with the publication of a report by the National Academy of Science (a.k.a. the 
NAS Report), Strengthening Forensic Science in the United States: A Path Forward 
(Edwards and Gotsonis, 2009). The impetus for this systemwide investigation 
and review of the forensic sciences included the following: the publication of 
an ongoing series of critical legal reviews regarding the tremendous bias and 
lack of science in forensic practice (e.g., Cole, 2005; Cooley, 2004; Risinger, 
Saks, Thompson, and Rosenthal, 2002; Schwartz, 2005), the ongoing occur- 
rence of numerous highly publicized forensic blunders and crime lab scan- 
dals across the United States, the ever increasing number of DNA exonerations 
sourced back to flawed or misleading forensic evidence documented by groups 
like the Innocence Project, 2 and the publication of Chisum and Turvey (2007), 3 
all referenced in the final version of the report. The findings were prepared to 
inform the U.S. Congress, to help them with related legislative and budgetary 
decisions, per the role of the NAS. 

Judge Harry T Edwards was the co-chair of the NAS Committee responsible 
for investigating the forensic science community and the final NAS Report. 4 He 
testified to the Senate Committee on the Judiciary on March 18, 2009, regard- 
ing his role and perspective (Edwards, 2009): 

I started this project with no preconceived views about the forensic 
science community. . . . And I do not watch CSI programs on television, 
so I was not affected by Hollywood's exaggerated views of the 
capacities of forensic disciplines. Rather, I simply assumed, as I suspect 
many of my judicial colleagues do, that forensic science disciplines 
typically are grounded in scientific methodology and that crime 
laboratories and forensic science practitioners generally are bound 
by solid practices that ensure that forensic evidence offered in court 
is valid and reliable. I was surprisingly mistaken in what I assumed. 
The truth is that the manner in which forensic evidence is presented 
on television — as invariably conclusive and final — does not correspond 
with reality. 



2 See http://www. 
innocenceproject.org 

3 Chisum and Turvey (2007) 
was the first forensic science 
textbook authored by practicing 
scientists to fully embrace the 
notion of limits with respect to 
scientific evidence, along with 
the need to identify bias and 
separate scientific culture from 
law enforcement oversight. 

4 The National Academy of 
Science (NAS) Committee on 
Identifying the Needs of the 
Forensic Science Community. 
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This author would agree, and is of the opinion that the findings of the NAS 
Report, which have been incorporated into this work, have brought forensic 
scientists back to earth. 

The purpose of this chapter is to define the nature and scope of the service 
of forensic scientists, their investigative and legal value, and the educational 
requirements within major subspecialties. It will conclude with recommenda- 
tions on how forensic criminologists can best utilize the forensic scientists in 
their cases. In this way we will serve students by showing them career choices 
and pathways, while at the same time giving practitioners insight into what is 
available and how to assess its worth. 

FORENSIC SCIENCE DEFINED 

Forensic science is the application of scientific knowledge and principles to the 
resolution of legal disputes, whether criminal or civil. This definition, being 
generally consistent across forensic science textbooks and professional organi- 
zations, is quite broad. As defined at the beginning of this text, forensic science 
in its application is a subdiscipline of criminology. 

The relationship between forensic science and criminology may be observed 
through the lens of higher education. Though many students with chemistry 
and biology majors go on to work in crime labs, forensic science programs 
themselves are applied and vocationally oriented. Most such programs, 
even those with a DNA component, tend to be housed within schools of 
criminology and criminal justice when found on the college or university 
campus. 

Skeptics may also wish to examine the pages of James and Nordby's Forensic 
Science (2003) or The Encyclopedia of Forensic Science by Seigel, Saukko, and 
Knupfer (2000). Both explore the vast geography of the forensic science com- 
munity at length, well beyond the borders of a traditional crime laboratory 
setting. Coverage is given to everything from forensic toxicology to forensic 
psychology to digital evidence to criminal profiling and more. 

It may also be useful to read or reread the preface of this text, where the history 
of the relationship between criminology and forensic science is expounded. 

The Distinguishing Feature 

Perhaps the best explanation of what a forensic scientist is comes from Dr. John 
Thornton, the noted criminalist mentioned in Chapter 1. He writes that the 
defining quality of forensic scientists is the possibility that they will be called 
upon to present scientific findings, under penalty of perjury, in a court of law. 
Subsequently, they will be asked to explain to the court what those findings 
mean and how they came to them. Those examiners whose work does not 
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bring them into contact with the legal system are not "forensic"in nature. As 
provided in Thornton and Peterson (2002, p. 148): 

What then, of the forensic scientist? The single feature that distinguishes 
forensic scientists from any other scientist is the expectation that they 
will appear in court and testify to their findings and offer an opinion as to 
the significance of those findings. The forensic scientist will, or should, 
testify not only to what things are, but to what things mean. Forensic 
science is science exercised on behalf of the law in the just resolution of 
conflict. It is therefore expected to be the handmaiden of the law, but at 
the same time this expectation may very well be the marina from which 
is launched the tension that exists between the two disciplines. 

The unique role of the forensic scientist is ultimately that of an educator to 
attorneys, judges, and juries. Trust extended to them as an expert by the court 
under these circumstances is not trivial. The results of their examinations and 
any related opinions can greatly influence the outcome of a legal proceeding. 
In civil matters, reputations and fortunes may be lost or won. In criminal mat- 
ters, nothing less than the life and liberty of the accused is at stake. A convinc- 
ing forensic scientist can be terribly compelling to a judge or jury, and thus tip 
the scales of justice for one side of a dispute over the other. 

The "Real" Forensic Scientists 

As explained in Inman and Rudin (1999), there is much confusion over who 
precisely the "real"forensic scientists are and who they are not. This is true even 
within the forensic science community itself. An assessment of the discontinu- 
ity is offered in Edwards and Gotsonis (2009, p. S-5): 

The term "forensic science "encompasses a broad range of forensic 
disciplines, each with its own set of technologies and practices. In other 
words, there is wide variability across forensic science disciplines with 
regard to techniques, methodologies, reliability, types and numbers of 
potential errors, research, general acceptability, and published material. 
Some of the forensic science disciplines are laboratory based (e.g., 
nuclear and mitochondrial DNA analysis, toxicology and drug analysis); 
others are based on expert interpretation of observed patterns (e.g., 
fingerprints, writing samples, toolmarks, bite marks, and specimens 
such as hair). The "forensic science community, "in turn, consists 
of a host of practitioners, including scientists (some with advanced 
degrees) in the fields of chemistry, biochemistry, biology, and medicine; 
laboratory technicians; crime scene investigators; and law enforcement 
officers. There are very important differences, however, between 
forensic laboratory work and crime scene investigations. There are 
also sharp distinctions between forensic practitioners who have been 
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5 Edwards and Gotsonis (2009, 
p. 1-1): "Not all forensic 
services are performed in 
traditional crime laboratories 
by trained forensic scientists. 
Some forensic tests might 
be conducted by a sworn law 
enforcement officer with no 
scientific training or credentials, 
other than experience. In 
smaller jurisdictions, members 
of the local police or sheriff's 
department might conduct the 
analyses of evidence, such as 
latent print examinations and 
footwear comparisons." 



trained in chemistry, biochemistry, biology, and medicine (and who 
bring these disciplines to bear in their work) and technicians who lend 
support to forensic science enterprises. 

Moreover, Edwards and Gotsonis (2009) 5 found the forensic science commu- 
nity poorly focused and badly fragmented, with no clear practice standards, 
consistent terminology, or standardized means of practitioner certification. 
Suffice it to say that forensic science is not always practiced in a crime lab, it is 
not always practiced by someone working for law enforcement (nor should it 
be, ideally), and, unfortunately, it is not always practiced by scientists. 

However, it must also be pointed out that the vast majority of full-time foren- 
sic science practitioners in the United States work in police agencies or govern- 
ment-funded crime labs, providing their services exclusively to law enforcement. 
Edwards and Gotsonis explain that (2009, p. 1-2) 

According to a 2005 census by the Bureau of Justice Statistics (BJS), 
389 publicly funded forensic crime laboratories were operating in 
the United States in 2005: These included 210 state or regional 
laboratories, 84 county laboratories, 62 municipal laboratories, and 
33 federal laboratories, and they received evidence from nearly 2.7 
million criminal cases. These laboratories are staffed by individuals 
with a wide range of training and expertise, from scientists with Ph.D.s 
to technicians who have been trained largely on the job. No data are 
available on the size and depth of the private forensic laboratories, 
except for private DNA laboratories. 

This circumstance exists in no small part because forensic science in practice 
is an applied science (Inman and Rudin, 1999). This means that practitioners 
borrow from the research and principles of other established scientific disci- 
plines and apply it to their own forensic casework. Because many forensic prac- 
titioners are not themselves scientists, especially those in direct police service, 
the results of their analyses can range from the exceptionally informed to the 
patently absurd. 

Another issue is the distinction that must be made between scientist and 
technician practitioners of forensic science. The NAS Report goes out of its 
way to make a clear distinction between forensic scientists and forensic tech- 
nicians. It provides, among other things, that (Edwards and Gotsonis, 2009, 
p. S-5) 

There are also sharp distinctions between forensic practitioners who 
have been trained in chemistry, biochemistry, biology, and medicine 
(and who bring these disciplines to bear in their work) and technicians 
who lend support to forensic science enterprises. Many of these 
differences are discussed in the body of this report. 



Forensic Science Defined 




With the greatest distinction being that of testing versus interpretation (p. 2-4): 

Because of the distinctly different professional tracks within larger 
laboratories, for example, technicians perform tests with defined protocols, 
and credentialed scientists conduct specialized testing and interpretation. 

The contrast between technician and scientist is both subtle and tremendous. 
Currently, the trend is to populate government-funded crime labs with forensic 
technicians who do little more than inject a sample and push a button without 
knowing the science beneath their analysis. This saves money in terms of hav- 
ing to hire fewer of those with advanced degrees. This also limits the testimony 
of forensic technicians to results and prevents them from being able to explain 
the meaning of those results with competence. 

This situation provides an interpretative windfall for the police and prosecu- 
tion — who are left to provide interpretations to the trier of fact with scientists 
carefully in their pocket or moved entirely to the side. As explained in Chisum 
and Turvey (2007, pp. xvi-xvii): 

A technician is one who is trained in specific procedures, learned by 
routine or repetition. A forensic technician is trained in the specific 
procedures related to collecting and even testing evidence found 
at crime scenes. This is without any need for employing or even 
understanding the scientific method and the principles of forensic 
science. This describes the police technicians documenting crime 
scenes and collecting evidence, and more than a few of the forensic 
personnel working in government crime labs. 

A scientist is someone who possesses an academic and clinical 
understanding of the scientific method and the analytical dexterity 
to construct experiments that will generate the empirical reality that 
science mandates. A forensic scientist is one who is educated and 
trained to examine and determine the meaning of physical evidence in 
accordance with the established principles of forensic science, with the 
expectation of presenting her findings in court. This describes fewer 
and fewer of those practicing forensic science in government crime labs. 
As the authors have experienced on countless cases, it is technicians, 
investigators, and ultimately attorneys who are actually providing a 
majority of crime reconstructions in court, often with little understanding 
of forensic science or the scientific method, to say nothing of the natural 
limits of physical evidence. Crime lab personnel are performing any 
necessary laboratory analysis, but police and prosecutors are taking the 
final step to explain events and their relationships in court. This has the 
net effect of elevating the lay testimony of investigators and forensic 
technicians to that of the forensic scientist and of reducing the expert 
findings of the forensic scientist to the level of the technician. 
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The position taken by the NAS is that science must be part of both the meth- 
ods and interpretations of forensic scientists. A technician can collect a sample, 
extract DNA, or test for the presence or absence of substances. But it takes a sci- 
entist to interpret the results of that test in the context in which it was run, with 
respect to the limits of good science. If others are interpreting evidentiary find- 
ings on their behalf or without a scientific background, then there is increased 
room for misrepresentation and error. 

To recap, forensic science is not always practiced in a crime lab, is not always 
practiced on behalf of law enforcement, and is not always practiced by actual 
scientists. That is to say, there are an undocumented number of independent 
forensic scientists in private practice working to provide balance within the 
criminal justice system. It is, after all, a justice system that is awash with vari- 
ously qualified law enforcement employed forensic practitioners bound to serve 
the prosecution and no other. Moreover, the education, training, and experi- 
ence of forensic practitioners is not fixed or mandated by any one agency or 
organization. This has resulted in many government and police lab employees 
who are trained on the job, heralding experience as their only qualification. 

A Culture of Science 

As already mentioned, the NAS Report provides for the need to separate the 
current broken forensic science community from law enforcement culture. 
This is discussed in several sections of the report and all throughout Chapter 6, 
"Improving Methods, Practice, and Performance in Forensic Science, "where it 
is explained (Edwards and Gotsonis, 2009, p. 6-1): 

The majority of forensic science laboratories are administered by law 
enforcement agencies, such as police departments, where the laboratory 
administrator reports to the head of the agency. This system leads 
to significant concerns related to the independence of the laboratory 
and its budget. Ideally, public forensic science laboratories should be 
independent of or autonomous within law enforcement agencies. In 
these contexts, the director would have an equal voice with others in the 
justice system on matters involving the laboratory and other agencies. 
The laboratory also would be able to set its own priorities with respect 
to cases, expenditures, and other important issues. Cultural pressures 
caused by the different missions of scientific laboratories vis-a-vis law 
enforcement agencies would be largely resolved. Finally, the forensic 
science laboratories would be able to set their own budget priorities and 
not have to compete with the parent law enforcement agencies. 

The NAS Committee's recognition of the incompatibility between scientific 
and law enforcement/prosecutorial goals, and the bias this can and has cre- 
ated, is perhaps its most significant contribution to the future of the forensic 
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science community. This is consistent with the discussion found in Cooley and 
Turvey(2007, p. 79): 

To correct institutional bias, which accounts for many of the unwanted 
observer effects discussed in this chapter, it may be time to consider 
separating the forensic scientist once and for all from police culture. In 
other words, it may be time to consider separating all state crime lab 
systems physically, philosophically, and fiscally from law enforcement 
and to advocate for the creation of wholly independent state divisions 
of forensic science that are publicly funded but available to all. 

The idea is not new. [Dr. Paul L.] Kirk and [Lowell] Bradford (1965, 
pp. 22-23) advocated for independent crime labs four decades ago: 1 * 1 

An independent operation, not directly a part of any other law 
enforcement agency, but available to all, would certainly find it easier 
to maintain the high degree of scientific objectivity that is so essential 
to good operation. It is very probable that the quality of service 
furnished would be higher than is now possible, because there would 
be no dependence on budgets of the other organization with their 
inevitable competition for available funds, and there would be no 
question of comparable rank of personnel, which is a problem in some 
organizations under the common American system. 

'*' Similarly, Professor [James] Starrs (1993) urged that the "inbred 
bias of crime laboratories affiliated with law enforcement agencies 
must be breached. "Professor [Paul] Gianelli (1997) also advocated 
for independent crime labs, stating, "These laboratories should be 
transferred from police control to the control of medical examiner 
offices, agencies that are already independent of the police." 

As forensic scientists and legal scholars agree, and the NAS Report makes clear, sci- 
ence of any kind cannot survive, and therefore does not belong, in the culture of 
law enforcement. Subsequently, there is an argument to be made that those forensic 
practitioners employed solely by law enforcement or the prosecution are not foren- 
sic scientists at all, but rather police practitioners. In any case, no scientist worth 
his or her salt wears a badge or a gun, or considers who signs his or her paycheck 
when rendering results. Therefore, separation of one culture from the other should 
be painless unless the scientist has become over-identified with law enforcement or 
the prosecution — which is precisely the problem that needs remedy. 

Education for Forensic Scientists 

The imposition of basic educational standards is one of the greatest chal- 
lenges confronting the forensic science community. A major contributing fac- 
tor to our problem is, again, the alignment of forensic science with the law 
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enforcement community. Many forensic examiners work for or within law 
enforcement agencies that have very low educational requirements, as do, sub- 
sequently, their in-house forensic positions. This is not something that the law 
enforcement community prefers to acknowledge or be reminded of. Therefore, 
to remain in the good graces of the many uneducated forensic examiners 
employed by law enforcement, most forensic professional organizations either 
do not impose degree requirements or provide exceptions to scientific educa- 
tion for law enforcement experience. This has created one of the core problems 
that the NAS Report identified: an overall lack of scientific education and train- 
ing, let alone an absence of scientific culture, in the forensic sciences. 

The NAS Report makes clear in its discussion of education reform that at the 
very least an undergraduate degree in the forensic sciences or some other 
related science (e.g., biology, chemistry, engineering) is necessary, and that a 
graduate degree is preferable. It also provides that mere on-the-job training 
is an inadequate substitute for a scientific education (Edwards and Gotsonis, 
2009, p. 8-1): 

Forensic examiners must understand the principles, practices, 
and contexts of science, including the scientific method. Training 
should move away from reliance on the apprentice-like transmittal of 
practices to education at the college level and beyond that is based on 
scientifically valid principles, as discussed in Chapter 4. For example, 
in addition to learning a particular methodology through a lengthy 
apprenticeship or workshop during which a trainee discerns and 
learns to copy the skills of an experienced examiner, the junior person 
should learn what to measure, the associated population statistics 
(if appropriate), biases and errors to avoid, other threats to the validity 
of the evidence, how to calculate the probability that a conclusion is 
valid, and how to document and report the analysis. Among many 
skills, forensic science education and training must provide the tools 
needed to understand the probabilities and the limits of decision- 
making under conditions of uncertainty. 

To correct some of the existing deficiencies, the starting place must 
be better undergraduate and graduate programs, as well as increased 
opportunities for continuing education. Legitimating practices in the 
forensic science disciplines must be based on established scientific 
knowledge, principles, and practices, which are best learned through 
formal education and training and the proper conduct of research. 

This basic scientific observation runs contrary to the views of many law enforce- 
ment forensic examiners who have been arguing for generations that expe- 
rience trumps education and that science can be learned on the job, taught 
by one police officer to another. It also helps with the task of preventing law 
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enforcement examiners and prosecutors from arguing or suggesting that one 
must be in law enforcement, or work for law enforcement, to be a forensic 
scientist. 

Additionally, the NAS Report notes that the lack of higher education in forensic 
science is directly associated with the lack of available scientific research in its 
many specialties (Edwards and Gotsonis, 2009, p. 8-11): 

Many forensic degree programs are found at small colleges or 
universities with few graduate programs in science and where research 
resources are limited. The lack of research funding has discouraged 
universities in the United States from developing research-based 
forensic degree programs, which leads to limited opportunities to 
attract graduate students into such programs. Only a few universities 
offer Ph.D. -level education and research opportunities in forensic 
science, and these are chemistry or biology programs with a forensic 
science focus. 

Most graduate programs in forensic science are master's programs, 
where financial support for graduate study is limited. In addition, the 
lack of research funds means that universities are unlikely to develop 
research programs in forensic science. This lack of funding discourages 
top scientists from exploring the many scientific issues in the forensic 
science disciplines. This has become a vicious cycle during which 
the lack of funding keeps top scientists away and their unavailability 
discourages funding agencies from investing in forensic science 
research. Traditional funding agencies have never had a mission to 
support forensic science research. 

This finding provides the argument for establishing Ph.D. forensic science pro- 
grams to fund and develop much needed research in the forensic sciences. It is 
something that just about every other scientific discipline enjoys and benefits 
from. Until this happens, the education available to prospective forensic scien- 
tists will be that much less, and research in the forensic sciences will continue 
to suffer. 

FORENSIC SCIENTISTS 

There are many different kinds of forensic scientists; as many as there are types 
of evidence to examine and interpret. There are forensic psychiatrists, forensic 
psychologists, forensic victimologists, and even forensic criminologists — all of 
whom are discussed in this text. However, there are also the more traditionally 
regarded forensic sciences that deal directly with the examination of physical 
evidence collected in relation to a crime, such as criminalistics and forensic 
pathology. 




CHAPTER 13 Forensic Scientists 



In the following sections, we will define the role and education of other the 
forensic scientists that forensic criminologists are most likely to encounter in 
their casework. Because of the confusion regarding the certainty of forensic sci- 
ence conclusions, a brief discussion of the limits of some will also be provided. 

Generalist vs. Specialists 

As in the field of medicine, or any other field for that matter, there are forensic 
generalists and there are forensic specialists. The distinction between generalist 
and specialist forensic practitioners is made clearer by a discussion provided in 
Chisum and Turvey (2007, pp. ix-x): 

Forensic generalists and forensic specialists alike are a requirement 
for informed forensic case examination, laboratory testing, and crime 
reconstruction to occur. A forensic generalist is a particular kind of 
forensic scientist who is broadly educated and trained in a variety 
of forensic specialties. They are "big picture "people who can help 
reconstruct a crime from work performed with the assistance of other 
forensic scientists and then direct investigators to forensic specialists 
as needed. They are experts not in all areas, but in the specific area of 
evidence interpretation. According to DeForest et al. (1983, p. 17): 

Because of the depth and complexity of criminalistics, the need for 
specialists is inescapable. There can be serious problems, however, 
with overspecialization. Persons who have a working knowledge 
of a broad range of criminalistics problems and techniques are 
also necessary. These people are called generalists. The value of 
generalists lies in their ability to look at all of the aspects of a complex 
case and decide what needs to be done, which specialists should be 
involved, and in which order to carry out the required examinations. 

Specialization occurs when a forensic scientist has been trained in a 
specific forensic subspecialty, such as an area of criminalistics, forensic 
toxicology, forensic pathology, or forensic anthropology. Specialists are 
an important part of forensic science casework, with an important role 
to fill. Traditionally, forensic specialists provide the bricks, and forensic 
generalists have traditionally provided the blueprints. 

The author of this chapter, for example, was educated and trained as a foren- 
sic generalist, specializing in crime reconstruction, crime scene analysis, and 
criminal profiling. One of the author's mentors, and a co-author of Crime 
Reconstruction (2007), W. Jerry Chisum, was also trained as a generalist by 
the late Dr. Paul Kirk (see Chapter 1). In contrast to the author, Mr. Chisum 
received his degree in chemistry and then specialized in a number of areas, 
including serology, crime reconstruction, and bloodstain pattern analysis. 



Forensic Scientists M 



There are fewer and fewer generalists in the forensic science community, and it is 
not uncommon for forensic scientists to gain employment in government service 
without a generalist background at all. Rather it is more common for forensic sci- 
entists to be narrowly trained as specialists of some sort without the benefit of a 
general forensic education, and then to learn other subspecialties once employed 
by a public crime lab. In fact most crime lab employees are cross-trained in mul- 
tiple areas of evidence, to save having to hire additional personnel. 

Criminalists 

A criminalist is a particular class of forensic scientist who performs analy- 
ses and testing on physical evidence in a crime lab. Indeed, there are more 
than a few different subspecialties within laboratory criminalistics. As men- 
tioned in Chapter 1, criminalistics traditionally encompasses the following 
subspecialties: 

1. Drug Chemistry Identification and Analysis 

a. Alcohol 

b. Drugs 
C. Toxins 

2. Forensic Biology 

a. DNA 

b. Serology 

3. Fire Debris Analysis 

4. Trace Evidence Analysis 

a. Commercial Materials Analysis 

b. Fiber Analysis 
C. Glass Analysis 

d. Hair Analysis 

e. Soil Analysis 

This means that when someone refers to himself or herself as a criminalist, 
that person is suggesting expertise in one or perhaps more of the preceding 
areas. Therefore, it may also be necessary to inquire further and determine pre- 
cisely what kind of criminalist that person is. Most criminalists will be eager to 
explain their areas of specialty, along with their individual limitations. 

General Education 

At the forefront of the criminalistics profession is the California Association of 

Criminalists (CAC). 6 This organization provides that 6 See http://www.cacnews.org/ 




A criminalist is a person with a background in science, typically having 
at least a baccalaureate degree in an area such as chemistry, biology, 
forensic science, or criminalistics. Some criminalists have degrees in 
other, similarly related areas. Many criminalists have advanced degrees. 
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With the above scientific background and additional training given 
by his/her employer (either a government or private laboratory) a 
criminalist applies scientific methods and techniques to examine and 
analyze evidentiary items and testifies in court as to his or her findings. 

The degree requirement provides for the necessity of a scholarly, science-ori- 
ented background. The CAC also provides generalist and specialist certification 
for criminalists. Unfortunately, many "criminalists"working in public crime 
labs have undergraduate degrees in areas unrelated to scientific endeavor or 
scholarship, such as music, criminal justice, business, education, or political 
science. This trend is changing, however, as national hiring practices are being 
forced to evolve by guidelines such as those provided in the NAS Report. 

Analyses 

Criminalists specializing in the area of drug chemistry test for the presence of par- 
ticular drugs, alcohol, or toxins; toxicologists are specifically looking to establish 
their level in the human body. Drug identification comprises the bulk of govern- 
ment crime lab work, particularly opiates, amphetamines, cocaine, and cannabi- 
noids associated with marijuana. The questions are related to which drugs are 
absolutely present, and in what quantities with respect to statutory requirements 
(a lesser amount may be legal to possess in some jurisdictions, more may be ille- 
gal to possess, and still more may demonstrate an intent to sell or distribute). 

Forensic toxicologists work in crime labs associated with law enforcement agen- 
cies, medical examiners' offices, and private companies. They can collect and 
examine all manner of biological specimens for testing, including blood, urine, 
stomach (gastric) contents, vitreous humor (fluid from the eye), liver (and the 
bile which rains from it), and hair. Depending on the nature of the case, the 
more invasive samples are typically collected post-mortem. 

'See http://www.soft-tox.org. As provided by the Society of Forensic Toxicologists, 7 the educational require- 
ments within this area of criminalistics vary depending on experience. Their 
membership guidelines demand that 

Applicants for Full membership must have the following education 
degrees and experience in forensic toxicology: 

■ Ph.D. and 2 years experience 

■ M.S. and 4 years experience 

■ B.S. or B.A. and 6 years experience 

As one can infer from these requirements, a Ph.D. is the preferred standard. 
However, the undergraduate degree requirement allowing for a B.A. as opposed 
to just a B.S. muddies the scientific water a bit. However, it is further reasonable 
to infer that any undergraduate degree should be related to chemistry or biol- 
ogy, if not held in forensic toxicology itself. 
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Criminalists specializing in forensic biology, such as DNA analysts and serol- 
ogists (those who examine blood), are interested in forensic identification. 
Serologists look at blood type, proteins, enzymes, and antibodies. DNA ana- 
lysts look for genetic material in blood and just about every other biological 
material they can get their hands on. As explained in Butler and Butler (2004, 
pp. 166-167): 

Since every living cell contains DNA, any biological material left at 
a crime scene can potentially be valuable in a DNA test. The most 
obvious potential sources of DNA that can be obtained from a sexual 
assault crime scene are semen and vaginal cells.... Other important 
sources include blood, urine, saliva, skin, hair root, fingernails (often 
in a struggle a victim will scratch the perpetrator, catching his skin 
under her fingernails), condoms, clothing, linens, carpet, ligatures, and 
tape (especially good because tape and ligatures are difficult to work 
with while wearing gloves, possibly forcing the suspect to temporarily 
remove them for the task). All can provide biological material that may 
prove very helpful in solving a case. Even a bite mark on a victim can 
be swabbed to collect DNA left by the perpetrator's saliva because 
saliva or "spit" often contains ample cheek cells to perform DNA 
testing. 

DNA analysis was singled out in the NAS Report as having a more solid sci- 
entific foundation than any other forensic discipline, with statements such as 
this throughout (Edwards and Gotsonis, 2009, p. S-5): "With the exception of 
nuclear DNA analysis, however, no forensic method has been rigorously shown 
to have the capacity to consistently, and with a high degree of certainty, demon- 
strate a connection between evidence and a specific individual or source. "Such 
statements are, of course, true. 

However, there is an absence of direct criticism from the NAS regarding how 
DNA is databased and how DNA results are searched for, obtained, calculated, 
reported, and interpreted by forensic scientists — criticisms that are widely 
known and understood even by the general public. This includes the FBI's path- 
ological secrecy regarding its DNA databases. It also includes the coordinated 
threat from the FBI's CODIS director to cut off access to any state that allows 
database searches it does not approve — which it turns out was a ruse designed 
to manipulate the court into denying motions from the defense (Dolan and 
Felch, 2008). All this to say that DNA, while being the forensic science with the 
most scientific underpinnings, still has a number of shortfalls. 

Educational requirements for DNA analysts and other forensic biologists vary 
widely, but undergraduate degrees in chemistry and biology are preferred. 
However, these persons must also have a strong background in statistics 
because this is how confidence in findings is expressed in reports and then 
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later in court. A DNA analyst who is unable to explain the statistics behind a 
"match, "how it was derived, and what it means, is no more than a technician. 
Unfortunately, this is common. 

Criminalists specializing in fire debris analysis examine material collected at fire 
scenes for chemical and physical properties related to flammable and combus- 
tible liquids that may have been used as accelerants. This includes petroleum 
products such as gasoline and kerosene, primarily — though not exclusively. 
Fire debris must be collected in a secure, airtight container that is immune to 
rust or other forms of chemical erosion, such as a Mason jar, a specially lined 
paint can, or fire debris evidence bags. Fire debris analysis is a necessary aspect 
of an investigation into whether or not a fire was caused by arson (intentional 
fire setting). Given the complexity of fire scene investigation, the mere presence 
of accelerants does not by itself prove arson (see generally DeHaan, 2007). 

Criminalists specializing in trace evidence analysis seek to identify the nature of 
unknown samples and then to compare them with others of a similar nature 
to determine their origins. Trace evidence identification and comparison are 
accomplished by establishing the physical, microscopic, and chemical character- 
istics of a sample. As explained in Thornton and Kimmel-Lake (2007, p. 197): 

For two reasons, the small bits of evidence may have significance 
beyond that which is commensurate with their size. First, their 
occurrence may arise from processes that describe the activities 
that generated them. Fracture, broadcasting of fine particles, and 
adhesion of foreign particles come to mind. Second, their size makes 
them inconspicuous. Any actor in the drama that we will call a crime 
is likely to be oblivious to the existence of this minute evidence, and 
even if he or she were aware, would be more or less powerless to do 
anything about it. These traces may provide information by means of 
which the factual circumstances at the time the crime occurred may be 
established. We call these materials trace evidence. It is an extremely 
broad category of physical evidence. 

Because of the all-encompassing nature of this area, it is best to suggest readers 
seek out one or more of the learned texts which describes the instrumentation 
and methodology in the various forms of trace evidence examination, such 
as Forensic Analysis on the Cutting Edge: New Methods for Trace Evidence Analysis 
by Robert Blackledge (2007); and Trace Evidence Analysis: More Cases in Mute 
Witnesses by Max Houck (2004). 

Crime Reconstructionists 

Crime reconstruction is the determination of the actions and events surrounding 
the commission of a crime. A reconstruction may be accomplished by using 
the statements of witnesses, the confession of a suspect, the statement of a 
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living victim, or by the examination and interpretation of physical evidence. 
Some refer to this process as crime scene reconstruction; however, the scene is 
not actually being put back together as it was — only some of the actions and 
sequences of events are being established. 

Crime reconstruction is best conceived as the work of forensic generalists put- 
ting together theories of the crime based on the consideration of aggregated 
results from a variety of forensic disciplines. As explained in Chisum and 
Turvey (2007, p. xix): 

...[N]o one discipline can truly stand alone in a reconstruction. Each 
form of evidence must be in agreement with the other forms that 
are present. Each part must be meticulously established and then 
considered not just on its own but also in its place as part of the greater 
whole. What is it, how does it fit, and what does it mean in context — 
these are the guestions asked by a reconstructionist. 

Given this holistic approach, the authors have come to view 
reconstruction as the work of one who is sufficiently educated, trained, 
and experienced to understand the total body of forensic evidence and 
analysis in a case. That is, again, the forensic generalise The generalist- 
reconstructionist, it must be understood, need not know how to perform 
all of the forensic examinations that were conducted. They need not 
have the ability to operate a camera to view a photograph; they need 
not have the ability to extract DNA and amplify it to comprehend a DNA 
analyst's report; they need not have the ability to perform an autopsy to 
understand the cause and manner of death, and appreciate the trajectory 
of the projectiles that passed through the body. Rather, they must be 
able to understand what the results of forensic examinations are, how 
they were reached, what they mean, and how they may be integrated to 
create of picture of events. Integration of findings is key because crime 
is best reconstructed when forged by a collaboration of the forensic 
evidence, and not a reliance on one single examination or discipline. To 
rely on one piece of evidence, or one theory, without placing it in context 
is not only potentially misleading but also a disservice to the justice 
system that the forensic scientist ultimately serves. 

The reconstructionist must therefore have a formal education in the sciences 
and be trained as a forensic generalist with an appreciation of how the many 
forensic sciences inform and limit case theories. 

Bloodstain Pattern Analysis 

Bloodstain pattern analysis (BPA) in a subspecialty of crime reconstruction. In 
the context of crime and crime scenes, bloodstain patterns are the visible record 
of the bloodshed at a crime scene (Chisum and Turvey, 2007). As explained in 
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Chisum (2007): "Bloodstain pattern analysis is the examination of the shapes, 
locations, and distribution patterns of bloodstains for the purpose of interpret- 
ing the physical events that caused them. "It is based on the simple premise that 
bloodstain patterns are a direct result of the nature of the objects and forces 
that created them. As provided in the NAS Report (Edwards and Gotsonis, 
2009, pp. 5-38): 

Understanding how a particular bloodstain pattern occurred can 
be critical physical evidence, because it may help investigators 
understand the events of the crime. Bloodstain patterns occur in a 
multitude of crime types — homicide, sexual battery, burglary, hit-and- 
run accidents — and are commonly present. Bloodstain pattern analysis 
is employed in crime reconstruction or event reconstruction when a 
part of the crime scene reguires interpretation of these patterns. 

The NAS Report goes on to advise that (pp. 5-39) 

Scientific studies support some aspects of bloodstain pattern analysis. 
One can tell, for example, if the blood spattered guickly or slowly, but 
some experts extrapolate far beyond what can be supported. Although 
the trajectories of bullets are linear, the damage that they cause in 
soft tissue and the complex patterns that fluids make when exiting 
wounds are highly variable. For such situations, many experiments 
must be conducted to determine what characteristics of a bloodstain 
pattern are caused by particular actions during a crime and to inform 
the interpretation of those causal links and their variabilities. For 
these same reasons, extra care must be given to the way in which the 
analyses are presented in court. The uncertainties associated with 
bloodstain pattern analysis are enormous. 

Due to the complexity of BPA, a competent bloodstain pattern analyst will 
have a formal scientific education, as well as working knowledge of forensic 
pathology, wound pattern analysis, human biology and physiology, and phys- 
ics. The NAS Report goes further, explaining (Edwards and Gotsonis, 2009, 
pp. 5-38) 

Interpreting and integrating bloodstain patterns into a reconstruction 
requires, at a minimum: an appropriate scientific education; knowledge 
of the terminology employed (e.g., angle of impact, arterial spurting, 
back spatter, castoff pattern) ; an understanding of the limitations of 
the measurement tools used to make bloodstain pattern measurements 
(e.g., calculators, software, lasers, protractors); an understanding 
of applied mathematics and the use of significant figures; an 
understanding of the physics of fluid transfer; an understanding of 
pathology of wounds; and an understanding of the general patterns 
blood makes after leaving the human body. 
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It is important to note that, as described, these minimum requirements would 
exclude the vast majority of law enforcement bloodstain pattern analysts testi- 
fying in court today — for lack of any formal scientific education, lack of applied 
mathematics, and lack of knowledge regarding applied physics. Most have no 
science background, and have been trained in BPA by other law enforcement 
practitioners in a series of short courses. This is far beneath the level of educa- 
tion and training needed to develop expertise or even competency. 

Fingerprinting, a.k.a. Friction Ridge Analysis 

Fingerprints are used in investigative and legal settings to establish the identity 
of victims and suspects, and to further establish their presence at a location or 
their contact with a particular object. Fingerprints are often provided as the sole 
means of such identifications, a practice that is not as accurate as many believe. 
As described in the NAS Report (Edwards and Gotsonis, 2009, pp. 5-7): 

Fingerprints, palm prints, and sole prints have been used to identify 
people for more than a century in the United States. Collectively, the 
analysis of these prints is known as "friction ridge analysis, "which 
consists of experienced-based comparisons of the impressions left by 
the ridge structures of volar (hands and feet) surfaces. Friction ridge 
analysis is an example of what the forensic science community uses 
as a method for assessing "individualization" — the conclusion that a 
piece of evidence (here, a pattern left by friction ridges) comes from a 
single unambiguous source. Friction ridge analysis shares similarities 
with other experience-based methods of pattern recognition, such as 
those for footwear and tire impressions, toolmarks, and handwriting 
analysis.... 

Consider also the implications of the one dissimilarity doctrine in fingerprinting 
with respect to how prints are "matched" (Thornton, f 977, p. 89): 

Faced with an instance of many matching characteristics and one 
point of disagreement, the tendency on the part of the examiner is 
to rationalize away the dissimilarity on the basis of improper inking, 
uneven pressure resulting in the compression of a ridge, a dirty finger, 
a disease state, scarring, or superimposition of the impression. How 
can he do otherwise? If he admits that he does not know the cause 
of the disagreement then he must immediately conclude that the 
impressions are not of the same digit in order to accommodate the 
one-dissimilarity doctrine. The fault here is that the nature of the 
impression may not suggest which of these factors, if any, is at play. 
The expert is then in an embarrassing position of having to speculate 
as to what caused the dissimilarity, and often the speculation is 
without any particular foundation. 
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The practical implication of this is that the one-dissimilarity doctrine 
will have to be ignored. It is, in fact, ignored anyway by virtue of 
the fact that fingerprint examiners will not refrain from effecting an 
identification when numerous matching characteristics are observed 
despite a point of disagreement. Actually, the one dissimilarity doctrine 
has been treated rather shabbily. The fingerprint examiner adheres to 
it only until faced with an aberration, then discards it and conjures up 
some fanciful explanation for the dissimilarity. 

Regarding friction ridge analysis, the NAS concludes that it is not an error-free 
result, nor should it be treated as 100% conclusive with respect to identifica- 
tions (Edwards and Gotsonis, 2009, pp. 5-12, 5-13): 

Historically, friction ridge analysis has served as a valuable tool, both to 
identify the guilty and to exclude the innocent. Because of the amount 
of detail available in friction ridges, it seems plausible that a careful 
comparison of two impressions can accurately discern whether or not 
they had a common source. Although there is limited information about 
the accuracy and reliability of friction ridge analyses, claims that these 
analyses have zero error rates are not scientifically plausible.... 

Recent legal challenges, New Hampshire vs. Richard Langill and 
Maryland vs. Bryan Rose, have also highlighted two important issues 
for the latent print community: documentation and error rate. Better 
documentation is needed of each step in the ACE-V process or its 
eguivalent. At the very least, sufficient documentation is needed to 
reconstruct the analysis, if necessary. By documenting the relevant 
information gathered during the analysis, evaluation, and comparison 
of latent prints and the basis for the conclusion (identification, 
exclusion, or inconclusive), the examiner will create a transparent 
record of the method and thereby provide the courts with additional 
information on which to assess the reliability of the method for a 
specific case. Currently, there is no requirement for examiners to 
document which features within a latent print support their reasoning 
and conclusions. 

Error rate is a much more difficult challenge. Errors can occur with 
any judgment-based method, especially when the factors that lead to 
the ultimate judgment are not documented. Some in the latent print 
community argue that the method itself, if followed correctly (i.e., 
by well trained examiners properly using the method), has a zero 
error rate. Clearly, this assertion is unrealistic, and, moreover, it does 
not lead to a process of method improvement. The method, and the 
performance of those who use it, are inextricably linked, and both 
involve multiple sources of error (e.g., errors in executing the process 
steps, as well as errors in human judgment). 
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Some scientific evidence supports the presumption that friction ridge 
patterns are unique to each person and persist unchanged throughout 
a lifetime. Uniqueness and persistence are necessary conditions for 
friction ridge identification to be feasible, but those conditions do not 
imply that anyone can reliably discern whether or not two friction ridge 
impressions were made by the same person. Uniqueness does not 
guarantee that prints from two different people are always sufficiently 
different that they cannot be confused, or that two impressions made 
by the same finger will also be sufficiently similar to be discerned as 
coming from the same source. The impression left by a given finger will 
differ every time, because of inevitable variations in pressure, which 
change the degree of contact between each part of the ridge structure 
and the impression medium. None of these variabilities — of features 
across a population of fingers or of repeated impressions left by the 
same finger — has been characterized, quantified, or compared. 

Subsequent to the publication of the NAS Report, the International Association 
for Identification (IAI) 8 overturned a century of forensic practice and declared 
to its members in a memo that, when responding to challenges during testi- 
mony (Garrett, 2009): 

■ It is suggested that members not assert 100% infallibility (zero error 
rate) when addressing the reliability of fingerprint comparisons. 

■ Although the IAI does not, at this time, endorse the use of 
probabilistic models when stating conclusions of identification, 
members are advised to avoid stating their conclusions in absolute 
terms when dealing with population issues. 

Apart from the NAS Report itself, this memo is perhaps the most significant 
revelation in the forensic science community in more than 100 years. 

It should be noted that the current state of this particular form of analysis exists 
and has persisted largely because of the fact that the majority of analysts work 
in law enforcement and have little or no scientific background. Subsequently, 
it has been accepted uncritically by the courts until recently, and suffered little 
if any scientific assessment. One hopes this will soon change as a result of the 
IAI's new mandate. 



8 The IAI is one of the oldest 
forensic organizations, 
consisting primarily of law 
enforcement practitioners. 
It certifies, among others, 
those conducting fingerprint 
identifications. See http://www. 
theiai.org. 



Firearms and Tool Mark Identification 

Firearms and tool mark examiners "use microscopic comparisons of markings to 
associate an item of evidence with a particular source"(Rowe, 2003, p. 327). 
Edwards and Gotsonis (2009) explain that (pp. 5-18) 

Toolmarks are generated when a hard object (tool) comes into contact 
with a relatively softer object. Such toolmarks may occur in the 
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commission of a crime when an instrument such as a screwdriver, 
crowbar, or wire cutter is used or when the internal parts of a firearm 
make contact with the brass and lead that comprise ammunition. 
The marks left by an implement such as a screwdriver or a firearm's 
firing pin depend largely on the manufacturing processes — and 
manufacturing tools — used to create or shape it, although other 
surface features (e.g., chips, gouges) might be introduced through 
post-manufacturing wear. Manufacturing tools experience wear 
and abrasion as they cut, scrape, and otherwise shape metal, giving 
rise to the theory that any two manufactured products — even those 
produced consecutively with the same manufacturing tools — will bear 
microscopically different marks. Firearms and toolmark examiners 
believe that toolmarks may be traced to the physical heterogeneities of 
an individual tool — that is, that "individual characteristics "of toolmarks 
may be uniquely associated with a specific tool or firearm and are 
reproduced by the use of that tool and only that tool. 

However, the NAS Report offers little enthusiasm for the current state of fire- 
arms and tool mark identification efforts, warning that (Edwards and Gotsonis, 
2009, pp. 5-21) 

Because not enough is known about the variabilities among individual 
tools and guns, we are not able to specify how many points of 
similarity are necessary for a given level of confidence in the result. 
Sufficient studies have not been done to understand the reliability 
and repeatability of the methods. The committee agrees that class 
characteristics are helpful in narrowing the pool of tools that may 
have left a distinctive mark. Individual patterns from manufacture or 
from wear might, in some cases, be distinctive enough to suggest one 
particular source, but additional studies should be performed to make 
the process of individualization more precise and repeatable. 

A fundamental problem with toolmark and firearms analysis is the 
lack of a precisely defined process. As noted above, AFTE [Association 
of Firearm and Toolmak Examiners] has adopted a theory of 
identification, but it does not provide a specific protocol. It says that an 
examiner may offer an opinion that a specific tool or firearm was the 
source of a specific set of toolmarks or a bullet striation pattern when 
"sufficient agreement" exists in the pattern of two sets of marks. It 
defines agreement as significant "when it exceeds the best agreement 
demonstrated between tool marks known to have been produced by 
different tools and is consistent with the agreement demonstrated 
by tool marks known to have been produced by the same tool. " The 
meaning of "exceeds the best agreemenf'and "consistent with"are 
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not specified, and the examiner is expected to draw on his or her own 
experience. This AFTE document, which is the best guidance available 
for the field of toolmark identification, does not even consider, let 
alone address, questions regarding variability, reliability, repeatability, 
or the number of correlations needed to achieve a given degree of 
confidence. 

As with friction ridge analysis, the state of this particular form of analysis exists 
and persists largely because of the fact that the majority of analysts work in law 
enforcement, and have little or no scientific background. The results of such 
examinations are therefore to be treated with great caution, as they are too often 
accepted as firm and final when in fact there is very little if any science behind 
such opinions (Schwartz, 2005). Again, it is the hope that this will soon change. 

Digital Evidence Analysis 

Digital evidence analysis refers to the examination of (Casey, 2004, p. 12) "any 
data stored or transmitted using a computer [or other personal electronic 
device] that support or refute a theory of how an offense occurred or that 
addresses critical elements of the offense such as intent or alibi." It includes all 
kinds of digitally stored data, such as text, images, audio, and video. There are 
many challenges to collecting digital evidence, as the very act of collection can 
permanently alter it. For this reason and more, digital evidence is among the 
least understood and most complex forms of evidence that can be collected in 
association with a crime. 

Law enforcement agencies are only just getting into the habit of collecting digi- 
tal evidence as a routine matter. However, many agencies lack the expertise or 
ability to do so. Worse, even when digital evidence is collected, it often goes 
unexamined unless a private examination is requested by the defense. 

As with other areas of forensic examination, many law enforcement officers 
have taken it upon themselves to become in-house experts with highly varied 
results. Most, it is fair to say, do not have enough of a background in science or 
technology to understand the complexity of such evidence, let alone to inter- 
pret its meaning objectively. Digital evidence analysis requires a high degree of 
education and training in the very specialized tasks of collection, processing, 
and examination/interpretation (Casey, 2004). Consequently, these jobs are 
often separate, and should be separately credentialed. However, an undergrad- 
uate degree in computer science, engineering, or a related subject, is preferred. 

For guidelines and practice standards, see generally Eoghan Casey's Digital 
Evidence and Computer Crime (Elsevier, 2004) and Malware Forensics: Investigating 
and Analyzing Malicious Code by Eoghan Casey, Cameron Malin, and James 
Aquilina (Syngress, 2008). 
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Forensic Accountant 

A forensic accountant is a particular kind of accountant who examines, or audits, 
financial records to answer investigative questions and help resolve legal dis- 
putes. Forensic accountants have a high a degree of value to investigative and 
forensic inquiries. They may be used to answer questions regarding economic 
losses and financial damages, to resolve issues related to income and life- 
style in disputes over alimony and child custody payments, or to establish the 
nature and extent of financial fraud and asset ownership in cases where finan- 
cial crimes are suspected, or those involving organized criminal enterprise. 

While there are no firm educational requirements in forensic accounting spe- 
cifically, it is recommended that practitioners have at least an undergraduate 
degree in accounting, economics, or a related area, with coursework and fur- 
ther specialized training in auditing, fraud, and forensic accounting. The vari- 
ety of methods for assessing expertise in forensic accounting are explained in 
Levanti (2009): 

Experience requirements of Forensic Accountants 

Unlike many other professional fields, there are no experience 
requirements necessary to call oneself a Forensic Accountant. 
When looking for an experienced professional, the length of time 
someone has spent conducting actual accounting and auditing 
engagements should be strongly considered. However, accounting 
and auditing experience is not necessarily enough to qualify one as 
a Forensic Accountant; one must look at the professional experience 
of conducting investigations as well. Experience conducting 
investigations can be gained in many ways, including working 
in a forensic practice at an accounting firm or working in a law- 
enforcement capacity. Academia can also provide professionals who 
have conducted research into fraud-related fields. 

Education credentials of Forensic Accountants 

Although there are no educational standards for Forensic Accountants, 
there are standards for other professionals, such as CPAs. When 
choosing a professional Forensic Accountant, one should be guided 
by the same professional standards used for other services be it 
accountant, doctor, or attorney. Lack of education, however, should 
not be considered solely as a disqualifying factor for a candidate. 
A candidate may not have an advanced degree, but instead may have 
many years of experience in auditing, accounting or investigations that 
makes up for the lack of advanced educational credentials. When hiring 
a professional from a large, well-known firm, it is highly likely that 
the person's educational credentials have been verified and that he or 
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she comes with the backing of the firm. When looking at a candidate 
without backing of a large firm, a reguest to an educational institution 
to verify educational credentials may provide needed clarity to make an 
informed decision. Beware of diploma mills issuing mail-order degrees 
when inquiring about educational credentials. 

Professional credentials of a Forensic Accountant 

One of the most effective ways to verify the credentials of a Forensic 
Accountant is by checking the references that are provided. The 
Internet is another good source of information, as well as Google, 
Ask.com and other search engines that offer thousands of sources 
of information on all types of professionals. Individuals belonging to 
established professional organizations may be confirmed as active 
members in good standing. 

Regarding professional organizations themselves, there are several 
organizations that provide accreditations to Forensic Accountants. 
Some of these organizations have little or no education or experience 
requirements for their members or established professional standards 
for their members to follow. When inquiring about professional 
affiliations, one should seek out the requirements to become a member 
and/or receive a professional certification. For those organizations 
that lack satisfactory requirements, it is important to remember that 
deceptive organizations and certifications exist in every profession, 
including accounting and fraud investigations. 

The lack of educational requirement in this subdiscipline of forensic science 
makes clear the need for belonging to professional forensic organizations with 
clearly defined educational requirements, standards of practice, and enforced 
codes of ethics. When an examiner is unwilling to submit to these, belonging 
only to those organizations that are essentially large social clubs, this unwill- 
ingness telegraphs a lack of professionalism and even a lack of confidence in 
the examiner's own work. 

For guidelines and practice standards, see generally the Journal of Forensic 
Accounting: Auditing, Fraud, and Risk at http://www.rtedwards.com/joumals/JFA. 

Forensic Anthropologist 

Forensic anthropologists apply the science of physical anthropology and human 
osteology (the study of the human skeleton) to investigative and legal ques- 
tions. Primarily, they assist in the discernment of human bones from those of 
animals. If a bone or any set of remains is found to be human, forensic anthro- 
pologists proceed to assist with their identification. They are often employed 
in cases in which human remains are beyond physical recognition as occurs 




CHAPTER 13 Forensic Scientists 



in mass disasters or those cases in which there is advanced decomposition. 
Forensic anthropologists can also assist with determinations of age, sex, stat- 
ure, and ancestry, and assess remains for trauma and possible disease. 

Practitioners are usually educated at the master's level, if not holding their 
Ph.D. in anthropology. 

For more information, see the American Board of Forensic Anthropology at 
http://www.theabfa.org. 

Readers should also consider referencing Byers (2007), Introduction to Forensic 
Anthropology, 3rd Edition, by Allyn & Bacon publishers. 

Forensic Odontology 

Forensic odontology, also referred to as forensic dentistry, "is the application of 
the arts and sciences of dentistry to the legal system/'Glass (2003, p. 61). It 
involves the identification of individuals by comparison of their teeth with 
established dental records. This occurs most commonly in cases of accidental 
death or homicide when human remains are discovered and their identity is 
unknown. It also involves the comparison of suspect dentition patterns with 
suspected bite mark patterns for the purposes of helping to establish identity. 

Practitioners will typically have a private dental practice of some sort, with 
forensic work and expertise being something they develop on the side. This 
means that they must possess a D.D.S., a D.M.D., or the equivalent dental 
degree from an accredited institution. 

For more information, see the American Board of Forensic Odontology, which 
provides specific standards of forensic practice and uniform terminology for its 
membership, at http://www.abfo.org. 

Readers should also consider referencing Bowers (2004), Forensic Dental 
Evidence: An Investigator's Handbook, by Academic Press. 

Forensic Pathologists 

Forensic pathologists are those charged with determining cause and manner in 
cases of violent or unexpected death. They are meant to attend the death scene, 
gather a history, perform the autopsy, and then assess the nature in which the 
deceased interacted with the environment in such a manner as to cause his or 
her demise. They also collect decedent clothing, document injuries, and collect 
biological samples in accordance with sexual assault kit protocols, as well as 
those needed for forensic toxicological analysis. Very often, their assessments 
will determine whether or not a death is the result of crime and also provide the 
foundation for much of the reconstruction work that may be done regarding the 
crime. The results of their findings are used in civil and criminal litigation alike. 
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With respect to the divergent Medical Examiner/ Coroner (ME/C) systems 
that operate in the United States, the NAS Report concluded (Edwards and 
Gotsonis, 2009, pp. 9-19) 

ME/C systems function at varying levels of expertise, often with 
deficiencies in facilities, equipment, staff, education, and training. And, 
unfortunately, most systems are under budgeted and understaffed. 
As with other forensic science fields, there are no mandated national 
qualifications or certifications required for death investigators. Nor 
is medical expertise always required. In addition, there is no one 
recognized set of performance standards or best practices for ME/C 
systems nor are there incentives to implement one recognized set. Also 
lacking are universally accepted or promulgated methods of quality 
control or quality assurance. It is clear that the conversion of coroner 
systems to medical examiner systems as recommended by many 
studies has essentially halted and requires federal incentives to move 
forward.... 

The shortage of forensic pathologists speaks to the need to provide 
incentives for young physicians to train in forensic pathology. Systems 
with authorized positions cannot fill them, because of this shortage and 
budget deficits. 

Practitioners of forensic pathology will have an M.D. and board certification in 
forensic pathology — that is, unless they are coroners, in which case they need 
only be 18 and possess a valid driver's license, which can and does happen in 
some jurisdictions. 

For more information, see the National Association of Medical Examiners, 
which provides specific standards of forensic practice and uniform terminol- 
ogy for its membership, at http://thename.org. 

Readers should also consider referencing Dolinak, Matshes, and Lew (2005), 
Forensic Pathology: Principles and Practice, by Academic Press, as well as the 
National Institute of Justice (NIJ) Death Investigation: A Guide for the Scene 
Investigator 9 (1999) Research Report NCJ 167568, Washington, D.C. 9 These NIJ Guidelines are 

available online at http:// 
www.ojp.usdoj.gov/nij/pubs- 

CONSULTING WITH FORENSIC SCIENTISTS sum/1 6756ahtm - 

As we have learned, forensic scientists come in many forms, and their numbers 
include examiners who do not work in crime labs or directly with physical 
evidence at all. They also lack uniform standards in education and methodol- 
ogy; their conclusions often lack scientific rigor and are overly confident; and 
they are too often marked by improper alignment with law enforcement and 
prosecutorial agencies. As a consequence, the forensic science community 
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is fragmented and broken, and does not speak with a single voice. It is also 
awash with the inept and the biased. 

When working with the results of physical evidence examination, forensic 
criminologists are encouraged to do the following: 

1. Check the resumes of purported forensic scientists. Do they actually 
have the education that they claim? Do they have a formal scientific 
education? Or does their "science"derive from a series of law- 
enforcement-sponsored short courses? 

2. Learn the practice standards and protocols that individual examiners 
are operating under when rendering their conclusions. Assess whether 
their reporting comports with them. 

Learn the ethical codes governing the forensic practitioners that you 
encounter — if there are any at all. If you learn of unethical conduct, 
report it. This may not result in any action or sanctions, but it may, and 
it will at least make a record. 

3. Be eager to get a second opinion. Real scientists like having the work 
checked because they know the validity of their methods and are proud 
of their efforts. 

4. If you have questions regarding a forensic examiner's report (and you 
will), ask about it. If the examiner refuses to speak with you, that in 
itself is an answer. 

5. Remember that all forensic scientists are not equal; especially true of 
specialists, they may know only their small piece of the puzzle. Do not 
assume that they know more or less than they do. 

6. Work toward a generalist's level of forensic knowledge. This degree of 
education is a process rather than a result, so be prepared to make a 
commitment that is at least the same length as your intended career in 
forensic service. 

7. Develop an extensive forensic library. If a forensic examiner's report 
doesn't sound right, is overly vague, or seems to lack good science, read 
up. Repeating this process over and over again on each new case will 
make you a better forensic examiner. 

8. Do not give more weight to scientific findings than they deserve and 
become proficient with the limits of good science in their areas you 
routinely encounter. 

Forensic scientists have value to investigative and forensic efforts in that they 
can clearly define the limits of the evidence they have examined — assisting 
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with the support or refutation of case theory. Further still, they can express 
those limits in both intelligible writing and comprehensible testimony. If they 
are unable to perform these tasks, then their value is limited. Forensic prac- 
titioners who overestimate the significance of their findings or conceal any 
weaknesses are to be avoided. Whether incompetent or frauds, they place any 
work which incorporates their findings at risk of being misleading or just plain 
wrong. Forensic criminologists must therefore become adept in recognizing 
competent and incompetent forensic practice alike, to maintain the integrity 
of their own findings. 



SUMMARY 

Clearly, there are many different types of forensic scientists, with various inves- 
tigative and legal value and educational experience. The defining quality of 
forensic scientists is the possibility that they will be called upon to present 
scientific findings, under penalty of perjury, in a court of law. Scientists then 
should be prepared to explain to the court what their findings mean and how 
they came to them. Anyone who cannot or does not do this is not a forensic 
scientist. The distinction between a forensic scientist and a technician must 
also be made, where a scientist is educated in the scientific method and uses it 
to interpret results. 

As is clear from the previous discussion, there is a strong argument to be made 
that those forensic practitioners employed solely by law enforcement or the 
prosecution are not forensic scientists at all, but rather police practitioners; this 
is especially true with certain subtypes of forensic scientists, for whom little or 
no education related to the sciences is necessary. 

Although the importance of forensic generalists cannot be understated, 
it is much more common for forensic scientists to be narrowly trained 
as specialists of some sort without the benefit of a general forensic back- 
ground and then to learn other subspecialties once employed by a crime 
lab. These specialists can take the form of criminalists involved in one area 
or many: bloodstain pattern analysts, fingerprint or friction ridge analysts, 
firearms and tool marks identification specialists, forensic anthropolo- 
gists, forensic odontologists, and forensic pathologists. Each of these spe- 
cialists will have a different level of education in various fields, each may 
or may not have a pro-law enforcement bias, and each has the potential 
to make egregious errors based on lack of scientific knowledge and back- 
ground education. It is the job of forensic criminologists utilizing these 
experts to educate themselves on the error rates, problem areas, and neces- 
sary qualifications to carry out these examinations and to assess the foren- 
sic scientists accordingly. 
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Review Questions 

1. T/F Technicians and scientists are generally viewed as equivalent when it comes 
to evidence analysis. 

2. Describe the different areas of criminalistics and the educational requirements 
of each. 

3. T/F The term trace evidence is used to describe a very specific type of physical 
evidence. 

4. Explain what is involved in a crime reconstruction. 

5. Name the requirements necessary to be a bloodstain pattern analyst. Where does 
this leave law enforcement trained pattern analysts? 

6. Describe the one-dissimilarity doctrine. What does this mean for the fallibility of 
fingerprint evidence? 

7. Why is it a problem that tool mark and firearms examiners do not have a specific 
process which they are meant to carry out to determine whether an identification 
can be made? 

8. T/F There are no mandated qualifications or certifications for death investigators in 
the United States. 
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CHAPTER 14 



Understanding the Role of Forensic 
DNA: A Primer for Criminologists 



Carole McCartney 



KEY TERMS 



Adventitious Match: A chance match between profiles that do not 

originate from the same source. 
Bayes Theorem: A logical method of weighing different pieces of evidence. 
Buccal Swab: A sample of cells taken from the inside of a person's cheek 

using a swab. 
Cold Cases: Those cases which have remained unsolved but open for 

many years. 
Cold Hit: A DNA match which identifies an individual not previously 

suspected of involvement in a crime. 
DNA Profile: A report produced after analysis of a sample of genetic 

material retrieved either from an individual or from a crime scene exhibit. 
Ethnic Inferencing: Trying to predict an offender's ethnic background 

from his or her DNA profile. 
Hypervariable Regions: Those regions of a DNA profile that vary greatly 

between individuals. 
Prosecutor's Fallacy: A misconception committed whenever the recipient 

of statistical evidence, upon hearing it, believes that he or she has been 

told the likelihood of guilt or innocence. 
Warm Hit: A DNA match which confirms the correct person has been 

arrested. 



INTRODUCTION 

It is now a number of years since it was commented that forensic DNA profil- 
ing was an "integral part" of the criminal justice system of England and Wales: 
a claim that now may easily be made of the majority of the legal systems of 
developed nations. It may also be convincingly argued that the introduction 
of DNA profiling into forensic fora has been nothing short of revolutionary, 
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leading to significant legal reform and changes to policing and prosecuto- 
rial policy and practice, at the same time as becoming culturally imbued with 
almost oracle-like qualities. Perhaps most importantly, the use of forensic DNA 
profiling has undoubtedly saved lives: potential victims not befalling offenders 
who have been stopped in their criminal tracks, as well as those imprisoned 
and on death row, exonerated when their innocence was no longer deniable 
after DNA testing. 

In this chapter, the use of DNA in criminal justice matters, and the impact of 
DNA on the police and courts, will be explored. Those interested in the sci- 
ence behind DNA profiling should read scientific explanations of the process, 
which will not be covered in any detail here. This chapter relies primarily on 
data from England and Wales with international comparisons where available 
and relevant. The United Kingdom is widely considered as leading the interna- 
tional community in the use of forensic DNA and has the largest proportion of 
its citizenry on the UK National DNA Database (NDNAD). While the chapter 
concentrates on the utilization of forensic DNA, it will not be possible to guar- 
antee coverage of all possible issues, particularly where a country's size, culture, 
history, or legal system, for instance, differs significantly from the UK. 

FORENSIC DNA ORIGINS 

On September 10, 1984, Professor Alec Jeffreys and his team of genetic resear- 
chers at Leicester University produced what looked like nothing more than a 
murky barcode. However, Jeffreys realized that this "barcode" could be used 
as an identification tool for living organisms — much like barcodes identify 
the goods on our supermarket shelves. The production of these barcodes was 
given the moniker "genetic fingerprinting. " Such a label was apt for a number 
of reasons, but importantly, was able to piggy-back on the trust placed in fin- 
gerprinting as an identification technique. This label also made it significantly 
easier to explain to the layman, and it was nonscientists who quickly seized on 
its usefulness in being able to prove (or disprove) the relatedness of humans. 
It was this ability — to support claims of biological relationships — that was first 
put to the test by the authorities who called upon the Leicester laboratory to 
prove a biological (maternal) link in a disputed immigration case. 

After this successful application, the technique continued to be called upon by 
the Home Office to assist in immigration disputes until in 1985, there were a 
series of rapes near Leicester, with a local youth confessing. An astute police 
officer, hearing of Jeffrey's work, realized that they could "test" this confession 
by comparing the genetic fingerprint of the young man and that of the rapist. 
The team at Leicester were able to conclusively demonstrate that the youth was, 
in fact, not the rapist. However, they were unable to assist further without the 
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DNA of a suspect, prompting Leicester police to set up the first "mass screen" 
of men in the local area. Though conscientiously and laboriously profiling all 
these samples, the screen was ultimately fruitless, until it was revealed to the 
police that a local baker had persuaded a colleague to provide a DNA sample 
on his behalf. The baker, Colin Pitchfork, immediately became a suspect and 
had his DNA taken, which matched the crime scene DNA and led to the first 
criminal conviction using a genetic fingerprint. 

Sir Jeffreys' genetic fingerprinting was soon refined and improved upon, devel- 
oping into the technique known today as DNA profiling (Jobling and Gill, 
2004). A DNA profile is produced after analysis of a sample of genetic material 
retrieved either from an individual (usually a buccal swab or cheek swab) or 
from a crime scene exhibit. In 1995, the Second Generation Multiplex (SGM) 
profiling kit was introduced in the UK, using 6 loci and a gender marker, giving 
a random match probability for two full profiles, of 1 in 50 million. In 1999, 
a new improved kit was rolled out: the SGM+ system, which had an additional 
4 loci. The SGM+ profiling technique produces a more discriminating profile, 
giving a random match probability of around 1 in a billion. Countries will vary 
in their use of proprietary DNA profiling kits; for example, in the United States, 
they test for 13 loci. The size of the population of the United States demands 
the use of more loci to make their test even more discriminating. 

A forensic DNA profile loaded onto the UK's National DNA Database (NDNAD) 
will then consist of a series of 20 two-digit numbers and the gender indicator. 
These numbers represent the peaks noted at the different loci tested using the 
SGM+ kit, making searching for DNA matches a simple matter of comparing 
one set of 20 numbers with all the others on the database and seeing which 
sequences, if any, match. However, the ease of such a computational task belies 
the actual complexity often involved in actually deciding whether a peak is 
real or over a chosen threshold, matters of judgment which are complicated by 
partial or degraded profiles and profiles that are a mixture of more than one 
individual. 

DNA profiling does not examine every single difference between individuals and 
so can only ever provide probabilistic evidence, though this can be very powerful 
if it reaches the 1 in 1 billion random match probability. The profiling process 
simply looks for these 10 loci which are hypervariable (also known as hypervariable 
regions, which vary a great deal between individuals) and also give no indication 
of anything else such as health information. Matches involving partial profiles 
(where the DNA sample retrieved may be degraded or only a tiny amount was 
available) or biological relatives are more likely to occur by chance, reducing dis- 
criminatory power considerably. A chance match between profiles that do not orig- 
inate from the same source is called an adventitious match. To date, there has been 
one reported adventitious match on the UK's NDNAD with two full SGM profiles. 
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There have been none (that have been reported) with SGM+ profiles, but the risk 
of adventitious matches inevitably increases as a DNA database grows. 



1 For a consideration of the 
potential issues arising from 
greater reliance upon DNA 
during police investigations, see 
also McCartney (2006a). 



THE FORENSIC DNA "REVOLUTION" IN POLICING 

The precision of DNA profiling has made it very attractive to police investiga- 
tors as a source of incontrovertible evidence. This is a welcome contrast with 
other, less reliable, evidence such as eyewitness accounts and information from 
increasingly uncooperative members of the public. DNA is impartial, scientific 
evidence (it is also increasingly cheap and quick). Indeed, even a decade ago, it 
was claimed that DNA "has not merely enhanced existing police capacity, but 
has even begun to replace the slow, tedious, and expensive traditional inves- 
tigative methods of police interviews" (Watson, 1999, p. 325). ' In 2004, the 
British Home Office claimed that not only did science and technology "play a 
vital role in modern policing," but the National DNA Database was "revolu- 
tionizing" crime detection (Home Office, 2004). 

It is hard to understate the scale of this revolution in the use of forensic DNA. 
There is now rarely a police investigation in which the question would not 
be asked whether DNA could play a role. Indeed, in the United Kingdom, 
as with many countries, the taking of DNA from individuals by the police is 
considered routine. While essential in major investigations into violent/sexual 
crimes, DNA also has significant impact in the investigation of volume (largely 
property) crime. Periodic initiatives focus on maximizing the use and useful- 
ness of DNA in ever-increasing numbers and types of criminal investigations, 
the result of a combination of scientific/ technological development and signif- 
icant law reform, as well as substantial government financial investment. 

This chapter will review the legal reforms that have enabled the use of DNA in 
criminal investigations and prosecutions and attempts to gauge the impact of 
DNA in the criminal process. It will go on to look at the growth of DNA data- 
bases before turning to issues that are increasingly coming to the fore, includ- 
ing the issue of the international exchange of DNA data, the raising of ethical 
questions, and the stretching of the science of DNA profiling. 



2 The law differs in Scotland. 



HOW DNA PROFILES ARE UTILIZED 
In Police Investigations 

While the England, Wales, and Northern Ireland 2 police have the widest pow- 
ers in the world to obtain, and retain, DNA from suspects, victims, or witnesses 
in criminal investigations (though perhaps not for much longer), powers to 
take DNA from suspects and convicted offenders have been written into law 
in countries across the world. Many countries limit these police powers with 
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regard to the severity of the offense, but while the powers and nomenclature 
may vary, in general, the police obtain and retain three types of samples: 

■ Criminal justice or suspect samples — samples taken from individuals who 
have been arrested; 

■ Elimination samples — victim/volunteer samples; 

■ Crime scene samples — samples retrieved from crime scenes and crime 
scene exhibits. 

When a DNA sample is taken, it is immediately 3 subject to a "speculative 
search" — that is, the DNA profile, once obtained from the sample in the labo- 
ratory, is checked against all the DNA profiles already held on a DNA database, 
including those obtained from scenes of unsolved crimes and all the other DNA 
profiles held of individuals, checking for duplication. Any matches between 
newly loaded profiles and retained profiles are then reported to the police who 
submitted the sample for analysis for further investigation. A match report may 
not include just one individual; it is not unusual for the police to get a list of 
named suspects who may have left the DNA sample (or the matches are with 
replicates on the database). This is more likely where advanced searching or 
profiling techniques have been used. 

The use of scientific investigative methods provides an opportunity to move 
away from reliance upon less reliable evidence, such as eyewitnesses, confes- 
sions, etc. The use of DNA also provides an opportunity to speed up investiga- 
tions (saving time, money, and resources which can be spent elsewhere) and 
provide police intelligence where there may be none (or very little) to be gar- 
nered using more traditional policing methods. Crimes may be solved years 
after they occurred (so-called cold cases) — or linked together so offenders may 
be prosecuted for a series of offenses. While the causes of crime are multifac- 
eted and complex, it is accepted that the chances of detection can act (in some 
cases) as a deterrent. There is then an argument that in time, if most people 
had their DNA retained by the police, crime would fall because not only would 
offenders be caught more reliably (and their criminal careers shortened), but 
other potential offenders would be deterred as they would know the certainty 
of being caught. 

DNA located at a crime scene (or found on a weapon or victim, for example) 
is very powerful evidence. In some cases it can provide almost incontrovertible 
"proof" of identity. In rape cases, if there is a full sample left, then the issue of 
identity is almost undisputable; of course, it does not prove rape, which has 
further legal elements which require satisfying. Likewise, if a weapon used in a 
crime is located and DNA found on the weapon, then this will be highly sug- 
gestive of involvement with the offense. However, in some instances, the power 
of DNA lies in being able to exculpate an innocent suspect before locating 
(sometimes) the real perpetrator. In hundreds of cases, mostly in the United 



3 While it is normally profiled 
within 48 hours in the 
United Kingdom, in many 
countries, particularly the 
United States, laboratories 
have severe backlogs, and it 
may be months, even years, 
before the DNA is actually 
profiled, seriously limiting its 
effectiveness. 




CHAPTER 1 4 Understanding the Role of Forensic DNA: A Primer for Criminologists 



States, exculpatory DNA has not been tested until many years after the inno- 
cent individual has been in prison — sometimes even on death row. There has 
been significant (but incomplete) legal reform in the United States to now 
expedite the use of DNA to exonerate innocent citizens who remain in prison; 
"See the Innocence Project — in many cases, the real perpetrator has also been identified by such testing. 4 

http://www.innocenceproject. 

or „ In the United Kingdom, in over 42% of cases, DNA did not provide a fresh lead 

(or intelligence) — as the police already had the name of the suspect (and may 
have had him or her in custody) (Home Office, 2005). Essentially, the DNA 
match did not then detect the crime, but confirmed the correct person had 
been arrested and may prove useful in securing his or her conviction. These 
are sometimes referred to as warm hits, as opposed to cold hits where the DNA 
matches with an individual not previously suspected of involvement. The 
detection rate in which a DNA profile is obtained in connection with a crime 
is significantly higher — rising to 43% rather than the 26% overall crime detec- 
tion rate — although it is rare, of course, that the police find DNA in all (or 
even most) cases, largely because they tend not to look for it too hard (which 
is costly and timely) rather than because it is not there. Perhaps contrary to 
expectations, DNA has proven most useful in those crimes that are the most 
difficult to detect — that is, domestic burglary, rather than the crimes that are 
the most serious (which tend to have a higher detection rate). For example, the 
overall detection rate for domestic burglary in England and Wales is 1 7%, but 
where DNA is retrieved from a crime scene, this rises to 39%, while theft from a 
car rises from 9% to 60% (Lake, 2006-2007, p. 16). Similar findings have been 
recently reported in the United States (Roman et al., 2008). 

The success of DNA profiling is determined by the number of samples from 
crime scenes that can be subsequently linked with a perpetrator. Yet in the 
United Kingdom, there is wide variation between police forces as to the num- 
ber of scenes examined, with approximately 17% of all known crime scenes 
examined, and DNA recovered from just 10% of these examined scenes, while 
the number of DNA samples sent to forensic laboratories for processing also 
varies. The reason for this primarily has to do with prioritizing necessary when 
working with limited budgets. In addition, in many crimes there will be no 
"scene" or exhibits to examine. Or it will be impossible to search effectively, or 
the culprit will be obvious. In England and Wales in 2007-2008, just 0.36% of 
recorded crimes were detected using DNA. This, of course, is an even smaller 
proportion of all crimes committed (of which only a minority are recorded), 
meaning that DNA still has a way to go before making a significant impact on 
crime as a whole. Of course, it can be very helpful in serious crimes, those with 
no other leads, and those where there was no other hope of detection — but as 
a general picture of "crime" and its detection, it remains marginal (and still 
used less often than the humble fingerprint). The most effective way of catch- 
ing criminals remains asking the public for information. Whether or not they 
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assist the police is an issue of police-community relations. Yet increasing police 
powers to take and keep DNA may not foster the sort of police-community 
relations necessary to ensure public cooperation in investigations. 

DNA databases are often referred to as a police "intelligence tool" — in that it 
provides investigators with "intelligence" about offenders and offences, includ- 
ing offender patterns. It is an incredibly powerful resource with new methods 
continually being developed to further utilize the information stored therein. 
Two methods include familial searching and ethnic inferencing — (trying to pre- 
dict an offender's ethnic background from his or her DNA profile; see later). 
The police can also trace the offending patterns of unknown prolifics — serial 
offenders who are evading arrest and may be traveling around a country or 
jurisdiction committing crimes that are not linked by police forces. 

The use of DNA requires different policing skills, and lack of training remains 
a significant issue. In reality, most regular police officers will rarely, if ever, be 
involved in a crime that requires them to deal with DNA, meaning that if they 
do, many are ill prepared. It is essential that all police (and emergency services 
personnel) are forensically aware if DNA is to be successfully obtained and 
contamination avoided. There are significant issues with the collection of DNA 
which, if done incorrectly, cannot then be salvaged later (such as in the Duke 
lacrosse case in the United States). There is no room for error — in the labo- 
ratory, but importantly, also at the crime scene. DNA profiling is a sensitive 
technique, and without the investment of time and resources in proper and 
thorough crime scene examination, DNA will remain marginal, if not prob- 
lematic, in police investigations. 

Pretrial Issues 

The presence of DNA at a crime scene cannot constitute proof of guilt for any 
crime on its own. In England and Wales, a DNA match is not sufficient evi- 
dence upon which to base a criminal charge. Supporting non-DNA evidence 
must also be submitted to the Crown Prosecution Service (CPS) before they 
decide to proceed with charging. Most often, a DNA match will lead to further 
investigations being undertaken by the police, to confirm the match. However, 
what counts as supporting evidence is a matter for the CPS lawyer, and there 
is no uniformity in this decision. In some cases, being arrested "close to the 
scene" is sufficient, or being male and a smoker has been sufficient (with previ- 
ous convictions). Increasingly, a strong DNA match can be supported by quite 
weak additional evidence (i.e., lack of an alibi). 

In some cases, a DNA match will be very persuasive evidence; for example, in a 
stranger rape, if a suspect matches the DNA sample and cannot offer an expla- 
nation (or produce an alibi, for example), then this will almost inevitably lead 
to a conviction (most likely from a guilty plea). However, all DNA matches 
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have to be interpreted within the case — a match may not actually mean very 
much. If a woman is killed in her home, and her husband's DNA is found, that 
DNA is not going to provide evidence because one would expect to find the 
husband's DNA, unless it is found somewhere which may implicate him (like 
on the murder weapon). Similarly, if there is a bank robbery, a DNA profile 
cannot distinguish between bank clerks, customers, or robbers (again, if found 
somewhere relevant, then it can be more helpful — for instance, on a weapon 
used in the robbery). However, there is a danger with DNA matches declared 
early in an investigation that this information may impact on the direction of 
a police investigation (McCartney, 2006a). Research into miscarriages of jus- 
tice show that flawed police investigations are usually characterized by early 
decisions made about suspects and the subsequent narrowing of the investiga- 
tion. This has been called "tunnel vision," and early decisions about the guilt 
of suspects have been shown to skew police investigations. 

There may also be concern over the abbreviation of the criminal process. Often, 
the finding of a DNA match can be presented to suspects at a police station, 
implying that their conviction is assured, so they would do well to plead guilty 
and avoid a trial and perhaps a harsher sentence. Legal advice in this situa- 
tion is crucial, but it is not clear whether solicitors are able to fully interrogate 
the relevance or significance of the DNA match at this early stage; it may be 
meaningless, in which case they should probably advise their clients against 
pleading guilty. Of course, the police must also disclose all forensic evidence 
in a timely fashion to ensure that the defense have a fair chance to assess the 
evidence and, if necessary, seek further advice or undertake further testing of 
the evidence. 

Presentation of DNA Evidence at Court 

DNA profiling provides probabilistic evidence and can never provide 100% 
proof but is presented as a match probability. As such, it has often been the 
source of great confusion at trial, statistics are often widely misunderstood 
among the public, and poor reporting by journalists can perpetuate confusion. 
The expression prosecutor's fallacy was first used by Thompson and Schumann, 
but debate concerning the precise definition of the prosecutor's fallacy and the 
argument that there is a corollary defender's fallacy can become highly tech- 
nical. A simpler way perhaps of understanding the fallacy is as follows: the 
statement "If I am a monkey, then I have two arms and two legs" is true, and 
yet "If I have two arms and two legs, I am a monkey" is clearly not. Or if you 
prefer — imagine being told that there was an elephant outside your house. You 
would conceivably presume that the elephant outside had four legs. However, 
if you were told that there was an animal outside your house with four legs, 
it would be rather odd to jump to the conclusion that the animal must be an 
elephant! 
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The prosecutor's fallacy is committed, then, whenever the recipients of the 
statistical evidence, upon hearing it, believe that they have been told the like- 
lihood of guilt or innocence. This arises when the rarity of a particular DNA 
profile (the match probability) is presented as being interchangeable with the 
probability that the defendant is innocent. For example, a profile with a rar- 
ity of "one in a million" produces the false conclusion that the chance of the 
defendant being innocent is "one in a million" when it actually means that in a 
country of, say, 60 million people, there may be approximately 60 people with 
that profile. Without other evidence, the defendant is then no more likely than 
the other 59 with the same profile to be the actual offender. If there is a full 
SGM+ match of the suspect's DNA and that recovered from a crime scene, then 
the rarity is expressed as "of the order of one in a billion." Even though this is 
very powerful evidence, it still does not, by itself, prove conclusively that the 
defendant was the source of the crime scene profile. There remains a possibility 
that somebody else (especially a close relative) may have the same profile. 

The leading case in England and Wales on presenting DNA evidence at trial 
is known as Doheny and Adams (R v Doheny & Anor, 1996). In Doheny, a DNA 
expert had testified that it was his opinion that the offender was the defendant. 
The trial judge directed the jury that if this evidence was to be believed, guilt 
had been conclusively proved. This was contrary to the proper interpretation of 
the DNA evidence, that while there was a very small group of other people who 
could match the DNA profile, the defendant was only one of this small group. 
In Gary Adams' original trial, both the expert and prosecutor committed the 
prosecutor's fallacy. The Court of Appeal ruled that it was vital, in light of the 
increasing use of DNA evidence, that the profiling process be understood and 
that the manner in which the evidence is presented be made as clear as pos- 
sible. In R v Dennis Adams (1996), the Court of Appeal rejected the argument 
that the complexity of DNA evidence was a ground upon which such evidence 
could be excluded. However, the Court ordered a retrial because the defense 
team's use of the Bayes theorem (a logical method of weighing different pieces 
of evidence) had "plunged the jury into inappropriate and unnecessary realms 
of theory and complexity deflecting them from their proper tasks." 

The courts have further considered the weight of DNA evidence in the cases 
of R v Watters (2000) and R v Mitchell (2004). Watters was originally con- 
victed of four burglaries based on a DNA match with samples from cigarette 
butts found at the scene of burglaries. The prosecution relied on the fact that 
the defendant was a smoker, lived locally, and was male. On appeal it was 
argued that the DNA evidence was weak (there was only a partial profile giv- 
ing a match probability of 1 in 9,000), and the defendant had a brother — 
which reduced the match probability to 1 in 267. The DNA expert claimed 
that this DNA evidence should not have been used in isolation at trial, and 
the Court of Appeal concluded that the case should not have been put before 
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a jury because of the confusion over the brothers. In R v Mitchell, the appel- 
lant successfully argued that the fact that DNA swabs taken from the victim 
did not match his DNA profile strongly supported his defense of mistaken 
identity. The trial judge had summed up the DNA evidence at trial, stating 
that it was entirely neutral and could not assist the jury. The Court of Appeal 
disagreed, finding that a "non-match" could indeed be powerful evidence, 
which the jury should consider. The Court concluded that when considering 
DNA evidence, judges should take great care not to raise scientific specula- 
tive possibilities. 

There remains a risk that individuals could be charged with a serious criminal 
offense on the basis of a circumstantial association with the crime scene repre- 
sented by a DNA match and, if lacking a cast iron defense, it may be very diffi- 
cult to challenge the DNA evidence. The triers of fact will have to take account 
of other evidence — for example, alibi evidence (or lack of it), differences in any 
description of the offender, and the character of the defendant — and decide 
whether on all the evidence they can be sure of guilt. Special care needs to be 
taken when DNA is located on a "mobile" object — such as a cigarette butt — 
which may have originally been dropped somewhere other than where it was 
found. A corrupt investigator or devious criminal could attempt to deliberately 
contaminate a crime scene with an innocent person's DNA. 

The Impact of DNA at Trial 

In the United States, research has shown that prosecution reliance upon DNA 
evidence resulted in longer sentences (Purcell, Thomas-Winfree, and Mays, 
1994). The hypothesis is that judges were "punishing" defendants for wast- 
ing time, when the DNA evidence made their conviction almost certain. In 
Australia, it has been found that juries are 33 times more likely to convict a 
defendant when the prosecutor produces DNA evidence (Briody, 2002; 2004), 
and that most jurors had been exposed to DNA through popular culture before 
trial and anticipated its significance — they went into the courtroom convinced 
that DNA would be compelling evidence and were happier to convict — even if 
the DNA evidence was not that significant or helpful in the case (Findlay and 
Grix, 2003). Such high expectations of DNA makes essential the proper educa- 
tion of legal professionals and jurors. 

There has been no equivalent research in England and Wales, but what is clear 
is that expert opinions can be highly persuasive during both investigations and 
trials. There have been reported examples of misunderstanding of DNA (and 
scientific evidence more generally) by judges, lawyers, police, journalists, and 
even forensic scientists. DNA results may be misleading during both investiga- 
tions and trials: it being vital that DNA is properly interpreted within the case. 
However, courts are not the place for scientific debate, making it difficult for 
all concerned if there are arguments over the DNA results or their significance. 
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Such difficulties may well result in undeserved acquittals or, perhaps more 
likely, wrongful convictions. 

NATIONAL DNA DATABASES 

To maximize the utility of DNA profiling techniques, nearly all developed 
countries have a DNA database or databank. There is huge variety in the laws 
governing these databases and whose DNA may be stored on them, but their 
general aim is to store the DNA taken from unsolved crime scenes so that 
they may be matched with any future suspects, as well as store the DNA of 
convicted offenders so that their future crimes may be detected more easily. 
Many countries limit their DNA databases to serious offenders or are time- 
limited, whereas others can include those who have committed more minor 
offenses. 



The UK National DNA Database 

No single legislative instrument or Act of Parliament established the UK 
National DNA Database (NDNAD), or the police powers to take and retain 
biological samples from citizens. 5 Instead, the collection, storage, and use 
of DNA and biological samples has been facilitated piecemeal by successive 
amendments to the Police and Criminal Evidence Act (PACE) 1984. Over the 
course of a few years, police sampling powers have been significantly extended 
by a series of amendments. The Criminal Justice Act 2003 extended sampling 
powers, permitting the nonconsensual taking of DNA samples upon arrest for 
a recordable offense. These samples are to be retained on the NDNAD and 
speculatively searched and used: "for purposes related to the prevention or 
detection of crime, the investigation of an offence or the conduct of a pros- 
ecution" (PACE s.64). However, the European Court of Human Rights has 
now ruled that these laws breach human rights and are now under review 
{S & Marper v UK, 2008). 

In 1995 the UK's National DNA Database was established, consisting of elec- 
tronic records of DNA profiles obtained from individuals and crime scenes 
(a 20-digit code). In addition, all DNA samples are retained from individuals 
(the crime scene samples are kept only until the crime has been through the 
courts). The NDNAD has seen massive growth, so the United Kingdom has the 
biggest proportion of their population on the database in the world — at nearly 
7% of all citizens. By late 2008, there were over 5 million DNA profiles on the 
database, representing over 4.5 million individuals (there are significant num- 
bers of replicates, estimated to be 14% of the total). Of these individuals, just 
under 25,000 are from "volunteers" (victims, witnesses, etc.). Currently, 50,000 
citizens are added to the NDNAD each month, but this number may drop in 
light of the European Court ruling. There are also nearly 300,000 crime scene 



5 The UK NDNAD holds DNA 
from England, Wales, and 
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samples stored on the NDNAD. During 2006-2007, over 40,000 matches were 
made between crime scene and one or more individuals. The database is, not 
surprisingly, dominated by males (80% of the total) and young people — 8% of 
samples were taken from individuals who were under 14 when their DNA was 
loaded. There are growing concerns around not only the numbers of "inno- 
cent" people on the database (an issue which now has to be addressed), but 
also the numbers of young people and the disproportionate number of people 
from ethnic minorities on the database. 

The NDNAD is governed by the NDNAD Strategy Board, supported with the 
creation in late 2007 of an NDNAD Ethics Board. The NDNAD Custodian Unit 
is responsible for overseeing delivery of NDNAD operations and the Standards 
of Performance for forensic science laboratories. The Custodian is entrusted 
with maintaining and safeguarding the integrity of the NDNAD and develop- 
ing policy. A mix of private organizations and police laboratories are approved 
to provide DNA profiles from criminal justice and/or crime scene samples to 
the NDNAD. The UK Accreditation Service (UKAS) accredits laboratories in 
line with two major standards— ISO/IEC 17025 and ISO 9000:2000— and the 
Custodian also has stringent quality criteria and checks. In 2007, the role of 
"Forensic Regulator" was also created, with the Regulator to play a significant 
role in the future governance of the NDNAD. 

The legal parameters for use of the NDNAD are clearly delineated in the 
Police and Criminal Evidence Act of 1984: the prevention and detection of 
crime, the investigation of an offense, the conduct of a prosecution, or the 
identification of a deceased person. This affords some certainty about how 
the NDNAD may be lawfully used. It precludes the use of the NDNAD in 
medical or other research, or in paternity disputes. Such terms, however, 
may be subject to a wide interpretation that expands the range of uses to 
which the information on the databases may legitimately be put. While, to 
date, forensic databases have been used primarily to match known suspects 
with crime scenes, they are increasingly used in efforts to identify unknown 
suspects: by searching the NDNAD for possible relatives of a perpetrator or 
for predicting the likely ethnic appearance of an unidentified suspect, for 
example. 

New Zealand and Australia 

In 1996, New Zealand was the second country to establish a national foren- 
sic DNA database and remains the only country in which the custodian of the 
database is a private entity. The passing of the Criminal Investigations (Blood 
Samples) Act 1995 brought together the New Zealand Police and the Institute 
of Environmental Science and Research to create a national DNA database, 
with strict rules regarding sampling of individuals. A DNA match can only 
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prompt further police inquiries and is not sufficient to commence a prose- 
cution (Harbison, Hamilton, and Walsh, 2002). The use of DNA testing has 
not been without controversy, with an inquiry into the investigation of a 
Christchurch man for murder when his DNA "matched" a sample taken from 
a murder scene, yet it was subsequently proven that the man had never been 
to Wellington, where the murders had occurred. A subsequent inquiry in 1999 
found that there had been contamination of samples in the laboratory during 
processing (McCartney, 2006b). 

In 1990, the Australian federal government, as well as a number of states and 
territories, had begun to undertake forensic DNA analysis, and in 1992, the 
National Institute of Forensic Science (NIFS) began developing national stan- 
dards for forensic DNA laboratories throughout Australia. In 1999, the Model 
Forensic Procedures Bill was published, to guide states on the construction of 
their DNA legislation. While not addressing who such databases may include, 
it spelled out procedures for sampling and the destruction of samples. Many of 
the states closely followed the Model Bill when writing their DNA legislation, 
and others have subsequently amended their legislation to bring it closer into 
line with the bill, while retaining some variations. 

This variation among jurisdictions has led directly to significant problems 
in creating a national database. In 2001, the federal government established 
the CrimTrac Agency, a law enforcement agency set up to facilitate national 
crime fighting initiatives including a DNA database — the National Criminal 
Investigation DNA Database (NCIDD). Individual states and territories 
have then had to draw up state-level legislation to enable their voluntary 
involvement in NCIDD, and the writing of bilateral agreements between 
each of the states. This has proved to be a slow, painstaking process which 
has suppressed the ability of states to cross-check DNA samples across the 
country. 6 

The United States: CODIS 

In 1989, Virginia became the first state to create a DNA database which, while 
limited at its inception to violent and sexual offenders, has subsequently 
expanded and been joined by DNA databases from all other states in the United 
States. Every state now collects DNA from offenders, though their sampling 
powers vary significantly. The FBI were first authorized to establish a national 
DNA database with the passing of the DNA Identification Act of 1994. This leg- 
islation created CODIS, a supra-database consisting of DNA databases at the 
local (LDIS), state (SDIS), and national levels (NDIS), with over 170 public 
laboratories contributing to the database. The NDIS has two indexes: a foren- 
sic index with profiles obtained from crime scenes and an offender index with 
profiles of individuals, these profiles consisting of 13 STR loci. A "match" on 



6 http://www.crimtrac. 
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8 As of October 2008. 

9 See http://www.fbi.gov/hq/ 
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The largest store of DNA in 
the world is the U.S. military, 
but this is just DNA samples, 
not profiles. No military DNA 
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"accessible" for searching as 
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10 http://www.fbi.gov/hq/lab/ 
html/codisbrochure_text.htm 

"Mitochondrial DNA is 
generally extracted from 
biological items of evidence 
such as hair, bones, and teeth. 



the NDIS is reported to the submitting laboratories which then communicate 
on validating (or refuting) the match and adding the necessary identifiable 
information (which is not held on the NDIS). As of October 2008, CODIS had 
produced over 77,700 hits. 7 

Since becoming fully operational in 1998, CODIS has collated 241,685 
forensic profiles and 6,384,379 offender profiles, 8 making it the largest DNA 
database in the world (California alone has the third largest DNA databank 
in the world). 9 However, an increase in federal funding following the 2003 
"President's DNA Initiative," which saw $1 billion poured into training and 
assistance, and the continued expansion of database laws such as the DNA 
Fingerprints Act of 2005 mean that CODIS is set to grow dramatically in 
the coming years. 10 In 2000, the United States also commenced the creation 
of the National Missing Person DNA Database (NMPDD), which can hold 
both conventional STR DNA profiles and also mitochondrial (mtDNA) 
profiles. Mitochondrial DNA is found in the mitochondria of the cell and 
is inherited only from the mother, making them useful for missing per- 
son investigations but not criminal investigations where individuation is 
necessary. 11 

Europe 

The European Council has passed resolutions encouraging member states to 
develop national DNA databases and permit the exchange of profiles (see 
Johnson and Williams, 2007). The European Network of Forensic Science 
Institutes (ENFSI) DNA Working Group report that across the European 
Union there have been almost universal moves to expand DNA databases, 
with Ireland remaining one of the last to establish a permanent database 
of DNA profiles, with legislation intended to be passed in 2009 (Report on 
ENFSI, 2009). However, despite the universal enthusiasm, there are huge 
variations across Europe with respect to police powers to collect and retain 
DNA (Williams and Johnson, 2005). At least 20 member states permit the 
compulsory taking of DNA samples and retaining DNA profiles on databases. 
However, in many of these states, the power to take samples is limited to cer- 
tain circumstances, most often being limited to being taken in connection 
with serious offenses. Further, in most of Europe, DNA is destroyed upon 
acquittal, although some (e.g., Scotland, Austria) can retain DNA if the sus- 
pect continues to be a "risk" for future serious offending. While variations in 
law governing sampling and retention are many, it may be that in the future, 
laws will come to more closely align when pressures for data sharing and har- 
monization grow. The European Court of Human Rights has also recently 
given a clear steer on when the retention of DNA may be justified, which will 
lead to modification of the UK's laws to bring them more into line with their 
European neighbors. 
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The Future? 

The Secretary General of Interpol recently stated that DNA profiling "has ben- 
efited mostly the wealthiest of countries" (Noble, 2007), yet policy in this 
area is developing rapidly and is highly ambitious. There are moves for DNA 
databases around the world to be compatible and enable searching for DNA 
matches across borders. The scientific techniques are also continually being 
refined and improved upon, with mobile DNA testing and automation also a 
clear aim. However, the use of DNA technology and the relevant enabling legal 
reforms that have permitted police sampling and databasing have belatedly 
begun to attract critical attention from different quarters. For example, foren- 
sic scientists have conducted research on the scientific principles underpinning 
DNA profiling, to advance the scientific capabilities of the technique. There has 
been some examination of forensic identification technologies from a socio- 
legal perspective (e.g., McCartney, 2006b) and by sociologists (e.g., Williams 
and Johnson, 2008), examining impacts upon legal systems and social rela- 
tions. More recently, ethical inquiries have been made by bioethicists (Nuffield 
Council on Bioethics, 2007), while politicians have inquired into the status of 
forensic science in the United Kingdom generally (House of Commons, 2005) 
and, more specifically the operation and governance of surveillance technolo- 
gies including the NDNAD (Home Affairs Committee, 2008). There are also 
serious reasons to suggest that the presumed "infallibility" of DNA requires 
challenging, in light of continued controversies surrounding DNA. 



INTERNATIONAL EXCHANGE 

The use of DNA in support of criminal investigations and counterterrorism 
measures is an important feature of contemporary efforts across the world to 
ensure security. The use of DNA is also growing among intelligence and other 
EU-wide security agencies, while rapidly evolving efforts to tackle transna- 
tional crime entail the exchange of DNA across jurisdictions and state borders 
(e.g., Lewis, 2007). Indeed, the international utilization and exchange of foren- 
sic DNA is becoming an expectation, with the Schengen Information System 
(SIS) in Europe, and more recently the Prum Treaty, which stipulate that there 
should be shared access to law enforcement information across agencies in 
Europe. Yet there are formidable scientific challenges with harmonization. 
In Europe, DNA databases in member states are not compatible and cannot 
be searched against each other meaningfully 12 Interpol has also attempted to 
facilitate international transfer of DNA data using the Interpol Standard Set of 
Loci (ISSOL), and there is an Interpol DNA Charter to monitor transfers, with 
oversight provided by the DNA Monitoring Group. In 2005, Interpol's DNA 
database became operational, while more recently, Interpol launched the DNA 
Gateway, which enables the comparison of DNA profiles to take place online. 



,2 ENFSI have agreed on seven 
common markers for a DNA 
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However, there is a risk that while scientists may attempt to answer the demands 
of interoperability, scientific developments move faster than legal, ethical, or 
political regimes can respond. The sending of such "personal" information 
beyond jurisdictional boundaries is controversial, not least because of a lack of 
formal procedures and legal guarantees that there will be no scope for unau- 
thorized storage, further manipulation, or exchanges of the data. There are no 
bodies charged with oversight powers to monitor the international exchange 
of forensic DNA and no one to whom individuals may direct inquiries or com- 
plaints. Such omissions are significant, with continued growth in agreements 
to exchange forensic DNA data internationally and in proposals for global 
databases. There have yet to be legal rulings on whether DNA evidence from 
another country is admissible in domestic courts, which is vital if convictions 
are to be secured. 



ETHICAL ISSUES 

The forensic use of citizens' DNA demands the highest operating standards 
in terms of accountability, security, quality assurance, and ethical standards. 
Medical databases are strictly governed and subject to laws governing human 
rights and data protection. However, many DNA databases held by state agen- 
cies are not so clearly governed, yet robust ethical governance is vital to ensure 
"the liberty, autonomy and privacy of those whose details are recorded on 
such databases, and also to help engender public trust and confidence in their 
existence and use as part of a criminal justice system" (Nuffield Council on 
Bioethics, 2007, p. 91) There are imperatives that forensic databases are effec- 
tive and efficient and their utility maximized at the same time as minimizing 
risks of abuse or other potential harmful effects. The UK Nuffield Council of 
Bioethics have found significant room for improvement in the use of DNA and 
fingerprints while the National Ethics Councils of France and Portugal have 
highlighted concerns and established principles for the ethical collating and 
retaining of bioinformation of citizens (French Comite, 2007). 

The use of DNA remains sensitive, and the ethical issues involve the police 
"justifying" that the powers they have are proportionate in the fight against 
crime. The Nuffield Council 2007 report concluded that there must be a balance 
between personal liberty and the common good. Many now believe that the 
popular "no reason to fear if you are innocent" argument commonly used is not 
a sufficient justification for the full extent of police powers. The European Court 
of Human Rights in late 2008 agreed (S & Marper v UK, 2008), stating that 

. . . [T]he blanket and indiscriminate nature of the powers of retention 
of the fingerprints, cellular samples and DNA profiles of persons 
suspected but not convicted of offences. . . fails to strike a fair balance 
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between the competing public and private interests and..., constitutes 
a disproportionate interference with the applicants' right to respect 
for private life and cannot be regarded as necessary in a democratic 
society. 

The Court also considered that the retention of personal data of juveniles may 
be especially harmful. 

Oversight and management of DNA databases are becoming increasingly 
important as more ways of using them are found. While most uses can be clas- 
sified "operational," in that the use is directly related to particular police inves- 
tigations, there are emerging "research" uses. Research could be conducted 
using the electronic records (profiles) on the database or the archived biologi- 
cal samples from which the DNA profiles have been generated. Expanding use 
of the databases beyond "operational" uses makes crucial the need for robust 
ethical oversight and regulation, particularly in instances in which the research 
uses the archived biological samples. Advanced levels of ethical and scientific 
review are necessary because these samples are not initially obtained with con- 
sent, unlike those collected in medical settings, and remain easily traceable to 
named individuals. 



STRETCHING THE SCIENCE 

In many countries, the focus of debate has been on how to populate DNA 
databases. However, it is being more widely recognized that the crucial ele- 
ment for DNA databases to be effective in crime detection is the collection 
of DNA samples from crime scenes, without which the DNA of individu- 
als, whether serious criminals or not, is rendered meaningless. A lot of work 
has been undertaken on automation, with most modern laboratories now 
equipped with robots and computerized testing processes. There have also 
been efforts to create mobile DNA testing capabilities, to enable rapid testing 
at a crime scene. This has gone so far as attempts to create a "lab-on-a-chip" 
technology, with visions in the future of police officers able to test DNA on 
the spot (much as they can now do with fingerprints). So far, trials of mobile 
DNA analysis laboratories (a Forensic Response Vehicle, or FRV) have demon- 
strated the feasibility of obtaining profiles at a crime scene, which could speed 
up investigations. Their significant operating costs have not been justified for 
standard use to date. 

However, there have been significant developments in laboratory methods. 
The DNA testing now undertaken is far less ambiguous than the original "DNA 
fingerprint," which left significant room for debate, although DNA profiles still 
require expert interpretation. This need becomes critical when dealing with 
mixed samples or partial profiles. Techniques to separate mixed samples and to 
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analyze degraded samples (Mitochondrial DNA Analysis and Y Chromosome 
Analysis are used in such instances) are becoming more widespread and com- 
monly used. 13 

Partial Profiles 

DNA samples may, for a variety of reasons, be degraded or contaminated, 
requiring a more detailed examination of any resulting profile. Match prob- 
abilities will be less decisive than for a full profile and should attract caution. 
In R v Bates (2006) there was a thorough examination of issues arising in cases 
in which only a partial DNA profile was found at the crime scene, concluding: 
"We can see no reason why partial profile DNA evidence should not be admis- 
sible provided that the jury are made aware of its inherent limitations and are 
given a sufficient explanation to enable them to evaluate it...." 



Mixed Samples 

DNA samples originating from more than one person always require interpre- 
tation, and a court has to demand evidence of a valid analysis, with interpre- 
tation of mixtures heavily dependent on the expert opinion of the reporting 
officer. Profiles provided by known innocent bystanders can often be subtracted 
from the mixed profile to identify peaks of unknown origin, and in rape cases, 
special techniques may identify a male-specific profile from a vaginal swab. 
Computer programs for identifying individual profiles in mixed samples may 
be ineffective with very small samples. 



14 The United Kingdom has a 
Police Elimination Database 
(PED), which covers the 
police and Scenes of Crimes 
Officers, and the Manufacturers 
Elimination Database (MED), 
which has the profiles of those 
who produce the equipment 
used in DNA analysis because 
it was found that DNA profiles 
were being produced of the 
people who had been involved 
in the manufacture of the 
swabbing kits. Each private 
company also has databases 
of its staff. 



Low Template Number DNA 

While DNA technology has advanced to be able to analyze ever smaller sam- 
ples, very small samples give rise to concerns over the presentation of DNA 
evidence. Concerns about the LTN DNA technique focus on the heightened 
possibility of contamination when very small amounts of material are ampli- 
fied to obtain a profile. Contamination, whether deliberate or accidental, is 
a major issue which is heightened when dealing with very small samples. 
Samples can easily be contaminated with DNA from one of the police or labo- 
ratory team if strict preventive measures are not taken. Elimination databases 
are maintained, which hold the profiles of potential "innocent donors" of 
DNA, and hence enable their DNA profiles to be excluded from the investiga- 
tion. 14 However, many individuals are involved in the transfer of DNA from a 
crime scene through the process of collection, storage, transport, and labora- 
tory analysis. In the trial of Sean Hoey for a series of bombings in Northern 
Ireland, the prosecution relied on LTN DNA evidence (R v Hoey, 2007). The 
defense, however, were able to demonstrate that the collection and storage 
of exhibits had not been undertaken with due diligence. At the time of the 
investigation, neither the army nor police were cognizant of the concerns that 
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would later arise with regard to DNA collection. This was then compounded 
by haphazard storage and transportation of exhibits between the police and 
Forensic Service of Northern Ireland. 

Familial Searching 

Often, a speculative search on a DNA database may come up with close 
matches — often from a blood relative. This ability to find partial matches on 
the database can be used to find the blood relatives of perpetrators, which 
can provide the police with possible new investigative leads. So-called familial 
searching has now been used around the world to support serious crime inves- 
tigations. This ability raises a lot of ethical issues and at times may be of lim- 
ited use because the search may produce a list of numerous possible relatives. 
However, in the United Kingdom, there are several cases in which use of the 
technique has led to the conviction of serious criminals. 

A DNA Photof it? 

The ultimate in crime-fighting intelligence tools would be for suspect DNA 
found at a crime scene to be sent to the laboratory and for the scientists to then 
return a "photofit" of the suspect. The similarity of identical twins clearly dem- 
onstrates that physical likeness is influenced by genes, and in principle, phys- 
ical characteristics might be predictable. At present, this possibility remains 
incredibly complex, although certain combinations of alleles can give an indi- 
cation of ethnic origin (inferring ethnicity), a technique that has been used in 
a number of police investigations into serious crimes when they have stalled 
in an effort to get as much information as possible on the crime scene stain 
donor. There have been some developments in identifying redheads (though 
it cannot tell whether someone is bald or has dyed his or her hair). Several 
genes have also been identified that contribute to determining eye color, and 
it is known that skin color is determined by a series of different genes, some of 
which have been specifically identified. Perhaps even better still than a photo- 
fit would be the suspect's name. Since a man's Y chromosome and, most often, 
his surname are both inherited down the male line, there is some correlation 
between Y-chromosome markers and surnames. For unusual surnames, the 
correlation has been sufficient to help narrow a pool of suspects. Such infer- 
ences would, of course, be complicated by cases in which individuals had been 
adopted or otherwise did not share the surname of their biological father. 

THE "GOLD STANDARD" OR FOOL'S GOLD? 

With the significant investments made around the world in developing foren- 
sic DNA capabilities and the continued representations of DNA as the "gold 
standard" of identification, it is not surprising that many believe DNA to be 
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infallible. However, there are many reasons to believe that there may have been 
an amount of hype surrounding DNA, and our complete confidence in it may 
have been misplaced. Where the science cannot be said to have been stretched 
(as perhaps in the case of Low Template DNA, which remains controversial in 
forensic assays), there still remain instances in which DNA has failed, normally 
due to human error or corruption; lack of quality control or regulatory over- 
sight; or simply the misuse or misrepresentation of DNA and its problematic 
place in an adversarial legal system. In England and Wales, there have been 
lapses in police processes, one of which saw a serial rapist and murderer evad- 
ing conviction when the DNA sample that should have been taken would have 
linked him with a series of offenses, preventing him from killing again. 15 In 
2005, it was revealed that there had been nearly 26,200 DNA profiles identi- 
fied as having errors and were therefore not loaded onto the NDNAD between 
1995 and 2004. As a result of the failure to load these profiles, it was deter- 
mined that 183 crimes had gone undetected (Lords Hansard, 2007). 

In addition to problems detailed earlier of DNA matches not being converted 
into detections, failing to load DNA profiles onto databases has been a peren- 
nial issue for laboratories in the United States, with huge backlogs, meaning 
many laboratories taking months, if not years, to process DNA evidence. In 
Virginia, investigations in 2006 found that a quarter of the state's sex felons 
were not on the DNA databank and a further audit undertaken in 2007 found 
that 20% of felons in that state did not have their DNA loaded onto their 
DNA databank (Fisher, 2008). Backlogs in state laboratories have become such 
an issue that federal funding is available to laboratories, to "handle, screen, 
and analyze backlogged forensic DNA casework samples, as well as to improve 
DNA laboratory infrastructure and analysis capacity, so that forensic DNA sam- 
ples can be processed efficiently and cost effectively" 16 Such backlogs, how- 
ever, do not appear yet to be an historic issue; indeed, many laboratories have 
now deduced that having a backlog attracts large federal grants, making it in 
their interest to build up and maintain a backlog to secure extra funds. 

In addition to such failures to utilize the DNA evidence available, there have 
been human errors that have seen individuals wrongly implicated in crimes. 
In most instances, individual forensic scientists who were dishonest or whose 
work was incompetent have been discovered, although many not until years 
had passed, requiring retesting of their casework. However, there have been 
whole laboratories in the United States whose DNA work has come under crit- 
ical scrutiny, with laboratories in Virginia, Washington, and North Carolina, 
among others, being opened to external investigators. The deficiencies in the 
work at the Houston State Laboratory were such that the serology part of the 
lab was closed down and a major independent review undertaken (Bromwhich, 
2007). In most instances, mistakes arise from cross-contamination and misla- 
beling of samples. The FBI DNA Advisory Board in 1998 required laboratories 
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to maintain contamination logs and corrective action files. These are required 
to be updated when contamination is discovered, and they have to "follow pro- 
cedures for corrective action whenever proficiency testing discrepancies and/ 
or casework errors are detected." 17 When defense attorneys request these docu- 
ments from the laboratory, it is often surprising just how many episodes of 
contamination are recorded, raising awkward questions about how frequently 
contamination/mistakes take place in laboratories and may not be picked up. 

Despite the incidence of corruption, errors, police mishandling or omission, 
legal misinterpretation or misrepresentation, DNA continues to be portrayed 
as the "gold standard" (NAS, 2009, pp. 5-3): 

DNA typing is now universally recognized as the standard against 
which many other forensic individualization techniques are judged. 
DNA enjoys this pre-eminent position because of its reliability and 
the fact that, absent fraud or an error in labelling or handling, the 
probabilities of a false positive are quantifiable and often miniscule.... 

While this may be a valid representation in perfect laboratory conditions, it 
may be that caution is still required when dealing with forensic DNA analysis. 
While nearly all other forensic sciences are now under increasing critical scru- 
tiny and often being compared unfavorably to DNA, it may be dangerous to 
become complacent about DNA and allow no room for doubt when dealing 
with this powerful evidence. 



17 DNA Advisory Board 
Quality Assurance Standards 
for Forensic DNA Testing 
Laboratories, Standard 14.1 .1 . 
Available online at http://www. 
cstl.nist.gov/div831/strbase/ 
dabqas.htm 



CONCLUSION 

The advent of forensic DNA profiling has revolutionized the detection of 
offenders across the world. Thousands of offenders have been caught — many 
several years after they believed they had escaped detection — while thou- 
sands more have been eliminated as suspects in police investigations. Men 
and women continue to have their wrongful convictions overturned and their 
innocence proven with DNA tests. The advantages of DNA then are manifold 
(Lake, 2006-2007, p. 4): 

The benefits. . . are not only in detecting the guilty, but also in 
eliminating the innocent from inquiries, focusing the direction of the 
investigations, which increases police efficiency, and in building public 
confidence that elusive offenders may be detected and brought to 
justice as quickly as possible. 

The power of DNA has persuaded governments internationally to create 
national DNA databases, in many cases, being prepared to share this informa- 
tion across jurisdictions and international borders in the fight against crime 
and terrorism. 
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18 ln 2006-2007 there were 
41,717 matches, which 
led to 19,949 "detections." 
Specifically in homicide cases, 
there were 452 matches 
declared, leading to just 
88 detections. 



19 This can occur when we 
"shed" our DNA and leave it 
behind us somewhere (which 
may then later be the scene of 
a crime) or can be transferred 
via a third party (or object) 
to somewhere incriminating. 
Research has not conclusively 
ascertained how often or how 
easily this happens, nor how 
"innocent" transfer may result 
in someone's DNA being on or 
in a place where that person 
has not physically been himself 
or herself. 



Yet the use of DNA has perhaps not yet reached its zenith. There remain diffi- 
culties in converting DNA matches to actual convictions. The latest figures in 
the United Kingdom state that over half of DNA matches made between crime 
scenes and individuals do not result in a crime being solved. 18 Indeed, the use 
of DNA during the criminal process has been called "a fresh filling between 
two slices of stale bread" (Leary and Pease, 2002, p. 8). The reason is that the 
"policing" and "prosecution" slices of bread are still flawed; if they are inef- 
fective and inefficient, then the quality of the whole "sandwich" experience 
remains poor. A DNA detection still does not mean that an offender will be 
always be caught or punished for his or her offense. 

To improve the effectiveness of DNA databases, improved collection of DNA at 
crime scenes will prove most fruitful, and limited research has been undertaken 
in this area. However far the laboratory processes and science may develop, the 
use of DNA is still restricted to indicating the possible presence of a person at 
a crime scene or involvement with an offense. How that person's DNA came 
to be found and what this means in terms of legal liability require much more 
than a DNA "match." It therefore remains the case that investigators, advo- 
cates, judges, and triers of fact cannot rely on DNA alone. If advanced analysis 
has been undertaken — such as LTN DNA — then it becomes even more vital 
that the possibility of contamination, misinterpretation, and innocent trans- 
fer 19 be given due weight. So while celebrating and encouraging the effective 
use of DNA in policing, to ignore its limitations could lead to further and 
greater injustice in the future. 

SUMMARY 

There have been several legal reforms which have enabled the use of DNA in 
criminal investigations and prosecutions. The advent of DNA technology in 
1984 and the introduction of it into the forensic arena shortly thereafter was 
revolutionary, leading to changes in policing, prosecutorial policy and proce- 
dures, and so on. Once the technology was further refined and improved, DNA 
profiles were able to be much more discriminatory, thus leading to even greater 
benefits to the criminal justice system. 

Changes to policing which were the result of the advent of DNA technology are 
many and varied. The most notable change was that DNA evidence was impar- 
tial and scientific, varying markedly from traditional investigation methods. 
It has now become routine to take DNA from individuals and for investigators 
to ask and determine whether DNA evidence may play a role in solving any 
given case. Specifically DNA evidence may be used to speed up investigations, 
to provide intelligence to police, for the purpose of gaining cold hits, for case 
linkage, or as a deterrent to other possible criminals. 
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Although DNA evidence is very convincing, it needs to be reiterated that such 
evidence is still probabilistic and does not speak toward guilt or innocence. 
Supporting evidence needs to be gathered for any case involving a DNA match. 
Moreover, all matches need to be interpreted in the context of the case and 
presented to the court as such. This is due to the fact that despite DNA being 
probabilistic evidence, juries are more likely to convict when it is present, and 
longer sentences may be imposed in these cases due to the high expectations 
surrounding DNA evidence. 

National DNA databases have the aim of storing DNA evidence from con- 
victed offenders so that future crimes can be detected, as well as storing DNA 
from unresolved cases so they may be matched to future suspects. Many coun- 
tries around the world utilize these databases, including the United Kingdom, 
the United States, New Zealand, and Australia as well, as many countries in 
Europe. In the future, it is hoped that these databases may be compatible with 
each other and linked to enable international searching. It is anticipated that 
this would be of great benefit to criminal investigations as well as the war on 
terror. 

The future of DNA technology also involves several ethical issues including 
security and privacy, as well as mobile testing and automation. Partial pro- 
files, mixed samples, low template number DNA, familial searching, and DNA 
photofits must also be addressed as ethical problems. Finally, it needs to be 
addressed that despite its revolutionary effect on the forensic arena and repu- 
tation for being infallible, there are cases involving human error and backlogs 
where DNA evidence has failed. 

Review Questions 

1. What are the three types of DNA samples obtained by police? How are they 
used? 

2. T/F DNA evidence can and does literally demonstrate guilt or innocence in any 
given case. 

3. T/F Some research has shown that juries are more likely to convict if DNA evidence 
is present regardless of its probative value. 

4. What are some of problems stopping DNA databases from becoming internationally 
available? 

5. Why would automation in DNA testing be beneficial to the forensic community? 

6. Name and describe four examples of the science behind DNA evidence being 
stretched. 

7. Describe what a DNA photofit is and how this may benefit those working in a 
forensic arena. 

8. Name and describe the two elements which may lead DNA evidence to fail in any 
given case. 
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CHAPTER 15 



Actuarial Risk Assessment: The measuring of variables that have been 

shown to be predictive of future dangerousness while considering 

the base rates of those behaviors. 
Adjusted Actuarial Approach: A risk assessment approach in which 

actuarial risk measures based on research are used as the framework 

for the risk assessment, but the predictions may be adjusted to take into 

account personality and situational variables. 
Clinical Risk Assessment: Predictions made by mental health 

professionals regarding the risk of an individual engaging in some type of 

criminal behavior based on a clinical interview and collateral information. 
Competency to Stand Trial: A defendant's current ability to understand his 

or her legal situation and to assist his or her attorney with the defense. 
Forensic Psychiatrist: Physician who specializes in psychiatry after 

completing medical school. He or she is able to evaluate patients, 

diagnose illnesses, and prescribe medication. 
Forensic Psychologist: Doctoral-level clinician licensed as a clinical or 

counseling psychologist who has specialized training and experience in 

criminal and civil court related issues. 
Forensic Social Worker: A professional who applies social work principles 

to legal issues in civil and criminal cases. 
Insanity (Criminal Responsibility): The defendant's mental state at the 

time of the crime which makes him or her unable to understand that 

what he or she is doing is wrong or against the law. 
Probative: Proving or demonstrating a fact in issue. 
Recidivism: The repetition of a criminal act. 
Risk Assessment: The prediction of the likelihood that some type of 

criminal act will be performed by a specific individual in the future. 
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INTRODUCTION 



Forensic criminologists require expertise in the study of crime and criminals, 
as well as knowledge of the investigative process and the criminal justice sys- 
tem. As a behavioral science, forensic criminology will necessarily intersect 
with other behavioral sciences. As a forensic discipline, the forensic criminolo- 
gist may interact with and/or rely on other behavioral health experts, such as 
forensic social workers, forensic psychologists, and forensic psychiatrists. It is impor- 
tant that forensic criminologists have knowledge of what the allied behavioral 
forensic disciplines have to offer, when to utilize them, and how to judge the 
quality of the work product. 

This chapter will briefly highlight the three professions practicing in foren- 
sic mental health: forensic social work, forensic psychology, and forensic psy- 
chiatry. We will then discuss some of the more common forensic evaluations 
performed by these professionals. Finally, this chapter will conclude with discus- 
sions related to mental health expertise and law enforcement, as well as issues 
related to providing mental health services in correctional environments. 

Before we move on, some comments about the criminal justice system are in 
order. Forensic criminologists must be aware of the issues related to the forensic 
behavioral sciences. The behavioral sciences enter the courtroom at their own 
peril. The goal of science is truth. The goal of the courtroom is justice. Both are 
very hard to attain. As discussed in previous chapters, facts, truths, and justice 
are quite different. A person can be found legally guilty when he or she is factu- 
ally innocent, or found not guilty when he or she is in fact responsible for the 
crime. The reason is that justice is negotiated in court, as opposed to being the 
result of objective and careful scientific analysis. Any behavioral scientists wish- 
ing to practice in the forensic realm must accept such realities and the common 
absence of science or scientific in subsequent legal outcomes. 

As has been mentioned in previous chapters, adversarial justice depends on 
"truth" emerging through arguments presented by the prosecution and the 
defense, as well as the presumption of innocence. Those of us experienced with 
court can attest that the presumption of innocence is more often than not a 
legal fiction. It is meant to put the heavy onus of proving a defendant's legal 
guilt on the state. However, the truth must contend with the very real assump- 
tion in the eyes of many jurors that the defendant is guilty for the mere fact that 
he or she is facing criminal charges. Moreover, the resources available to the 
defendant pale in comparison to the vast amount of money, manpower, and 
in-house forensic expertise available to the prosecution — except in the most 
unusual of circumstances. Few defendants can muster a "dream team" of attor- 
neys, as did O. J. Simpson at his first criminal trial in the mid-1990s. Most 
defendants would likely trade their presumption of innocence for one of guilt 
in exchange for the same resources available to the state. 
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It is into this uneven battle that behavioral scientists enter, sometimes unarmed. 
There is little, if any, exposure to the forensic side of the behavioral sciences 
during the education and training of social workers, psychologists, and psy- 
chiatrists. It not surprising then that some practitioners do not understand 
the ethical issues involved in forensic practice, nor the limits of their exper- 
tise. For example, a forensic opinion is not a fact. It is an opinion. It is usually 
couched within "a reasonable degree" of something or other (such as a rea- 
sonable degree of psychiatric certainty) to give it probative (courtroom) value. 
There is no agreed-upon level of certainty for forming a forensic opinion. In 
a criminal case the jury must decide within a reasonable doubt, whatever that 
may be. Some say this is a 98% threshold. The expert opinion may suggest that 
such opinion has only to be more likely than not, a 51% threshold, whereas 
others will hold to a clear and convincing standard, around 85%. Experts are 
rarely asked in court how certain they are of their opinion, beyond what is con- 
sidered "reasonable" — probably for good reason. 

Just as the courts tend to defer to testimony by law enforcement personnel, eye- 
witness testimony, fingerprint evidence, and sometimes outrageous prosecuto- 
rial behavior, forensic experts are also often allowed great leeway. The weight a 
judge or jury will give to expert testimony will depend on many factors, most 
of which are subjective. It will vary between abject deference to experts to com- 
pletely disregarding proffered opinions. Regardless, although expert witnesses 
do not make the final legal decision, it is imperative that they remain cognizant 
of the potential weight their professional opinions can have on the adjudica- 
tion of defendants. First and foremost, this means that they have an obligation 
to avoid testimony that would mislead the trier of fact. The most ludicrous 
testimony can be offered in court by an expert, and it is rare for there to be 
any repercussions. Even offering fraudulent resumes to the courts is ignored 
more often than not. This means that forensic examiners of every kind have 
a responsibility to be alert for diploma mills and those with deficient educa- 
tional backgrounds to include membership in "professional" associations that 
grant "certification" in forensic specialties essentially based on paying a fee. 

Specific to the mental health community, another issue that must be raised 
is the fact that social workers, psychologists, and psychiatrists are trained to 
assess and treat. While they are trained to gather information, they are not 
trained to question it. They are trained to be empathic, not critical. This pro- 
fessional persona follows many into the forensic arena where they continue 
to take at face value what they are told and feel uncomfortable making oth- 
ers uncomfortable. While it may seem improbable, some forensic practitio- 
ners exhibit marked gullibility when evaluating defendants or plaintiffs. Some 
believe that the very fact that the defendant committed a major violent crime, 
such as a murder, is evidence that he or she has a mental disorder. Some do 
not question when a defendant reports that a voice told him or her to commit 




CHAPTER 15 Forensic Mental Health Experts 



1 The reader is referred to 
Bursztajn, H., Scherr.A. and 
Brodsky, A. (1993) "The Rebirth 

of Forensic Psychiatry in Light 
of Recent Historical Trends 
in Criminal Responsibility," for 
a pertinent discussion of ethics 
and forensic psychiatry. 



2 ln truth, it is unrealistic to 
expect experts to have no 
biases. What is expected, 
though, is that they are aware 
of their own biases and do 
not allow them to affect their 
professional judgment. 



the crime. Such individuals do not belong in the forensic arena. This kind of 
reckless expertise is what brought us the repressed memory debacle, as well as 
the child abuse hysteria cases, such as the McMartin preschool sex abuse case 
(Eberle and Eberle, 1993). On this note, one must always be on the alert for 
personal belief and speculation presented as expert opinion. While the expert 
behavioral scientist is (usually) entitled to his or her opinions, they must be 
supportable. If they are not, they are mere speculation. Mental health pro- 
fessionals equipped to perform forensic evaluations for the court are trained 
to base their conclusions on interviews and corroborating evidence, to clearly 
support their conclusions, and to always consider that the person they are eval- 
uating may have reasons to be less than truthful. The absence of such measures 
is a useful way in which actual forensic expertise may be distinguished within 
the mental health community. 

At times it has also been questioned whether those in the mental health com- 
munity can ethically participate in the adversarial system. 1 As Bursztajn, Scherr, 
and Brodsky (1993) point out: 

. . . [A]t the heart of the conundrum of forensic psychiatry is the tension 
between the legal system's — and people's — wish for simple answers, a 
wish the psychiatrist (like any other expert) must inevitably disappoint, 
and a more realistic appreciation of science as offering merely the 
deepest understanding possible under the circumstances. Once the 
naive belief in 'exact' science is replaced by a more contextual notion 
of what scientific knowledge is, it becomes possible to appreciate the 
numerous ways in which forensic psychiatrists deploy this scientific 
and human understanding in both criminal and civil law. 

The authors would agree and argue that the justice system is well educated by 
competent behavioral scientists of every kind so long as they maintain a clear 
grasp of their roles, responsibilities, and ethical mandates. 

Among such considerations is an appreciation of the fact that forensic men- 
tal health practitioners, like forensic behavioral scientists, must not consider 
themselves a part of any legal team. While certainly expected to be collegial 
and pleasant to those who have retained them, they must remain independent 
and unbiased. 2 Too often experts perceive or develop a need to please their cli- 
ents. This is most unfortunate. 

Finally, forensic criminologists should be aware of the credentials and experi- 
ence of any forensic social workers, psychologists, or psychiatrists whose work 
product they may rely on. There are practitioners who take on forensic work 
lacking any expertise in the field and who continue to practice having gained 
much experience but little knowledge or expertise. Such individuals are easily 
spotted by credible experts, but are regularly used by the legal arena because 
they tend to be convenient and user-friendly. 
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The next part of this chapter is dedicated to distinguishing the major types of 
forensic mental health professionals along with their backgrounds, roles, and 
responsibilities. 

FORENSIC SOCIAL WORK 

It may come as a surprise to those outside the field that a specialty of forensic social 
work (FSW) exists. Since any forensic field consists of applying the principles of 
the field to address legal issues, FSW would surely make sense. For example, the 
National Organization of Forensic Social Work (NOFSW) is a professional orga- 
nization devoted to applying social work principles to legal issues. Areas involved 
are both criminal and civil. They include the examination and psychosocial evalu- 
ation of divorce issues such as child custody and child abuse, sex offender evalua- 
tion and management, substance abuse issues, and sentencing mitigation, among 
others. A journal in the field is also slated to begin publication sometime in 2010 
(Haworth Press, 2008). 3 Although there is literature related to FSW, the authors 3 Some delay is related to 
were unable to locate a current peer-reviewed journal devoted to the field. Haworth Press having been 

bought by the Taylor and 
A forensic social worker is expected to be a master's level practitioner, although Francis Group. 
some social workers go on to earn a doctorate. The NOFSW (2008) notes that 
social work training (as in other behavioral health disciplines) usually does not 
include exposure to or instruction on the adversarial legal system. If a social worker 
should desire to engage in forensic practice, the professional should seek out spe- 
cialized training, education, and experience to build expertise and competence 
before engaging in forensic social work. Generally, master's level social workers 
evaluate and diagnose mental illness and provide treatment within their scope of 
practice. The practice of social work includes many aspects and levels of interaction 
with clients. Social workers are licensed or unlicensed, depending on state stat- 
utes and regulations, as well as educational and practice level. The NOFSW (2008) 
commentary on FSW is nicely framed and is applicable to all forensic disciplines: 

Forensic Social Work is based on specialized knowledge drawn from 
established principles and their application, familiarity with the law, 
painstaking mental health evaluation, and objective criteria associated 
with treatment outcomes. What the social worker offers must be of 
utility and couched in language to which the court can relate. The 
conclusions and recommendations must withstand critical review and 
rebuttal from opposing parties. 

The National Association of Social Workers (NASW, 2008) Web site 4 lists a code 4 http://www.nofsw.org/ 
of ethics that includes commentary on various ethical considerations relevant 
to forensic work in general, such as defining who is the client [section 1 .01 ], the 
role of informed consent [section 1.03 (d)], dual roles [section 1.6], and state- 
ments on the limits of confidentiality [section 1.07 (d)(j)]. The NOFSW (2008) 
Web site has a code of ethics for FSW. 
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Barker and Branson (1993) list 10 functions of FSW: (1) providing expert testi- 
mony in court; (2) evaluation of individuals for the purpose of court testimony, 
including competence to stand trial and responsibility; (3) investigation of cases 
in which criminal activity has taken place, such as physical and sexual abuse; 
(4) recommendations to courts and other legal authorities regarding sentencing 
related to criminal acts or civil actions; (5) facilitation of a court-ordered sen- 
tence, for example, through monitoring or treatment; (6) mediation of disputes 
(for example, marital issues) to avoid formal legal proceedings; (7) testimony 
related to practice standards in malpractice or ethical proceedings; (8) education 
of colleagues and others about the intersection of law and social work; (9) facili- 
tation of the development and enforcement of laws regulating the profession of 
social work; and (10) in their own practice FSWs uphold the law and ethics of the 
profession. 

States vary on whether they allow FSWs to perform forensic evaluations for 
the criminal courts. In Nevada a licensed clinical social worker (LCSW) can 
perform competency to stand trial evaluations on misdemeanor charges, but 
not felonies (Surface, 2007). Such a distinction makes no clinical sense given 
that the same criteria for competency to stand trial exist for both misdemean- 
ors and felonies. Stoeson (2006) described a New York State trial court ruling 
that an LCSW was "qualified to evaluate mental health conditions that may 
be organic or physical in origin." Civil courts usually allow FSWs to perform 
evaluations when relevant, such as in family courts and divorce and custody 
proceedings. 

Forensic criminologists will subsequently need to become familiar with the 
rules and regulations governing the scope and practice of forensic social work 
in the jurisdictions within which they find themselves working, as they vary a 
great deal. 



5 Some with a master's level 
education in psychology 
practice under the title of 
"psychologist," but this is 
usually under the auspices 
of an institution, such as a 
state hospital. They may be 
referred to as a "psychologist" 
or "clinical psychologist," as 
defined by each state. 



FORENSIC PSYCHOLOGY AND PSYCHIATRY 

Psychology and psychiatry are two closely related fields but with some important 
differences. Both fields are part of the behavioral sciences, and can provide group 
and individual psychotherapy. Psychiatrists are physicians who specialize in psy- 
chiatry after completing medical school. They can evaluate patients, diagnose ill- 
nesses (both psychological and medical), and prescribe medication. Psychologists 
are doctoral-level clinicians. 5 They have studied psychology and have various levels 
of training in conducting research. They also are qualified to perform and inter- 
pret psychological measures, such as personality assessments, intelligence tests, 
and neuropsychological testing. There are practitioners in both forensic psychiatry 
and psychology who gained their expertise through experience, but currendy there 
is an expectation that one has advanced education and naming to qualify as an 
expert in these fields (Bersoff et al., 1997; Federal Rules of Evidence 702, 2009). 
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Both forensic psychiatry and forensic psychology have codes of ethics developed 
by relevant professional bodies (see AAPL, 2005; Committee on Ethical Guidelines 
for Forensic Psychologists, 1991). 

In the forensic arena, the client can be the court in the form of a court-ordered 
assessment, or it can be the prosecutor's office, a criminal defense attorney, or a 
plaintiffs attorney or defense attorney in a civil case. The client is not the indi- 
vidual being examined. In fact, any contractual relationship should be only 
with the person or party retaining the expert, not the examinee. The person 
evaluated in the criminal (usually the defendant) or civil (most often the defen- 
dant or the plaintiff) forensic context may refuse to cooperate, and the forensic 
psychologist or forensic psychiatrist may be forced to complete the evaluation 
based solely on collateral information, as well as expert reports prepared by oth- 
ers, although this is not common. Reliable collateral information is important 
in clinical evaluations, but is essential in forensic assessments. 

A major pitfall for the clinician is to engage in both a treatment and a forensic 
role with the same person. Ethical guidelines generally recommend avoiding 
such dual agency (Committee on Ethical Guidelines for Forensic Psychologists, 
1991). It is difficult if not impossible to maintain an objective mindset when 
there is a current or past professional relationship with a client who has a vested 
interest in one's expert findings. For example, how can a psychiatrist maintain 
objective neutrality when evaluating his or her own patient for psychological 
damages when he or she knows the patient is in dire financial straits? How can 
one provide ongoing psychotherapy to a client who may hold onto symptoms 
(consciously or unconsciously) that could lead to increased financial gain in a 
pending lawsuit when he or she is an expert witness for that patient? Such ethi- 
cal conflicts must be both acknowledged and resolved. 

Forensic mental health professionals conduct evaluations in both civil and 
criminal cases. Civil cases involve matters related to property or torts (i.e., 
physical or financial injury or some other loss that can be addressed through 
a lawsuit). Some evaluations involve various risk assessments (general or spe- 
cific, such as sexual violence risk), child custody evaluations, and competency 
to sign a will (testamentary competency), to name just a few. Criminal cases 
by definition involve a criminal act. Some common criminal evaluations are 
criminal responsibility at the time of offense (also referred to as sanity) and 
competency to stand trial. 



COMPETENCY TO STAND TRIAL AND INSANITY 

Incompetency to stand trial is often confused with insanity, although they are 
two different concepts. Competency to stand trial relates to a defendant's current 
ability to understand his or her legal situation (e.g., charges, basic court roles, 
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possible legal outcomes) and to assist his or her attorney with the defense 
(Roesch, Zapf, Golding, and Skeem, 1999). As outlined in Dusky v. United 
States (I960), the defendant must have a factual and rational understanding of 
the legal proceedings against him or her and possess the capacity to aid his or 
her attorney in his or her own defense. It is not an assessment of a defendant's 
mindset at the time the crime was committed, and it is generally not inter- 
preted as a particularly high standard. 

Insanity ("or criminal responsibility) relates to the defendant's mental state at 
the time of the offense and is thus retrospective in nature (Golding, Skeem, 
Roesch, and Zapf, 1999). There are different standards in different jurisdic- 
tions, but, generally, to be found insane or not responsible, a person needs 
to be have been unable (at the time of the crime) to understand that what 
he or she was doing was wrong or against the law. The nature of "wrong- 
fulness" is also outlined by the state or federal statutes and case law to be 
defined either as legal wrongfulness or moral wrongfulness. Some states 
will also allow an insanity defense if the defendant engaged in the crimi- 
nal act through an "irresistible impulse." This comes into play if it were 
determined that a defendant would have engaged in a criminal act even if 
a police officer was at his or her elbow (Melton et al., 2007). As elegantly 
stated by the American Psychiatric Association's brief on the subject, "The 
line between an irresistible impulse and an impulse not resisted is proba- 
bly no sharper than that between twilight and dusk" (American Psychiatric 
Association, 1983). 

Many assume that a severe mental illness automatically makes a defendant 
incompetent to stand trial or insane, but that is not the case. While a severe 
mental illness (such as schizophrenia or bipolar disorder) or a mental defect 
(such as mental retardation or brain trauma) is considered in assessing compe- 
tency to stand trial and is a prerequisite in sanity evaluations, such a disorder 
must then lead to an inability to meet the legal criteria for either competence 
to stand trial or criminal responsibility. 

When an individual is found incompetent to stand trial (sometimes also 
called incompetent to proceed), the legal case is put on hold, depending on the 
jurisdiction. Each state has different guidelines regarding what happens next. 
In New York State the charge or charges are dismissed if the crime or crimes 
are misdemeanors. If the defendant is charged with at least one felony, he or 
she will be sent to a secure psychiatric hospital for the purpose of treatment 
with the goal being restoration of competency. In Virginia, the judge may 
authorize the hospital to continue restoration efforts for most misdemean- 
ors for up to one year, felonies for up to five years, and capital murder cases 
indefinitely. 
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It may come as a surprise to many (due to the publicity some notorious 
cases garner) that the insanity defense is rarely used, and when it is, it rarely 
results in an acquittal (Hans and Slater, 1993). Also, when it does lead to 
an acquittal, the acquittee is usually committed to a secure mental health 
facility for evaluation and often spends more time hospitalized than he or 
she would have served if sentenced on a plea or even after a guilty verdict 
(Callahan, McGreery, Cirincione, and Steadman, 1992; Sloat and Frierson, 
2005). For example, in Virginia acquittees adjudicated insane at the time of 
the offense are initially committed to the maximum security forensic hos- 
pital where they are evaluated by two independent evaluators, one psychol- 
ogist and one psychiatrist. The forensic mental health professionals then 
make recommendations to the judge as to whether the defendant should 
be released with or without conditions, or committed for more treatment. 
More often than not, defendants are committed to a psychiatric facility for 
additional treatment. 



CRIMINAL FORENSIC ASSESSMENT 
CASE EXAMPLES 

Russell E. Weston, Jr. 

On July 24, 1998, two U.S. Capitol Hill Police officers were 
killed by a mentally ill man who had traveled from Illinois 
with paranoid delusional beliefs related to the federal gov- 
ernment. One of the officers wounded the shooter, who was 
identified as Russell Eugene Weston Jr., a 41 -year-old man 
diagnosed with chronic paranoid schizophrenia. He had been 
psychiatrically hospitalized in 1996 and was interviewed 
twice that year by secret service agents due to threats against 
President Clinton (NY Times, 2002). 

Weston was found incompetent to stand trial by a federal 
district judge. "'Russell Eugene Weston, Jr., presently suffers 
from a mental disease or defect that renders him incapable of 
understanding the nature and consequences of the proceed- 
ings against him and that precludes him from properly assist- 
ing in his defense,' [Judge] Sullivan wrote (Frieden, 1999)." After his return to 
Butner Federal Correctional Facility, Weston continued to refuse medication 
to treat his psychosis. Eventually, a court order was obtained to treat him over 
his objection (NY Times, 2002). He has yet to be brought to trial. If it becomes 
clear that there is no reasonable expectation that he will ever be restored to 
competency, his lawyers may move to have the charges dropped, a possibility 
with Jackson v. Indiana [406 US 715 (1972)] as precedent. 



Russell E. Weston, Jr. 
during his interview 
with psychiatrist Sally C. 
Johnson, retained by the 
defense. 
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Brian D. Mitchell being 
led into court by sheriff's 
deputies. 



Brian David Mitchell 

In the early hours of June 5, 2002, 14-year-old 
Elizabeth Smart was abducted at knifepoint from 
her bedroom. A younger sister alerted their parents, 
setting off a massive search. The manhunt failed 
to find Elizabeth, and the police targeted a for- 
mer handyman as a suspect, who later died in jail 
from a stroke (CNN.com, 2002). In March of 2003, 
Elizabeth was discovered less than 20 miles from her 
Salt Lake City home in Sandy, Utah, in the company 
of a fringe Mormon preacher and his wife. Police 
charged 51 -year-old Brian David Mitchell and his 
wife, 59-year-old Wanda Eileen Barzee, with kid- 
napping, sexual assault, and burglary. Both Barzee 
and Mitchell were found incompetent to proceed. 
Barzee has so far not regained competency. Mitchell 
was initially declared incompetent to proceed in 
2005. "District Judge Judith Atherton ruled that 
Brian David Mitchell, 51, was suffering from a delu- 
sional disorder based on his religious beliefs, leav- 
ing him unable to make decisions in his best interest 
and assist his defense." Mitchell believed he was a 
prophet and that God would deliver him from his 
legal situation. "Two of the three psychiatrists who 
evaluated Mitchell determined he was delusional 
and incompetent to stand trial; the third said he was 
merely narcissistic, not delusional, and was therefore 
competent." (CNN.com, 2005). It is always problematic attempting to deter- 
mine where religiosity ends and mental illness begins, especially in a religion 
patterned on ongoing revelations from a god. Mitchell was declared incom- 
petent to proceed for a second time in December of 2006 after screaming at 
the judge during a hearing. At the time of this writing, he and his wife have 
yet to stand trial. 



Jeffrey Dahmer 

On July 22, 1991, Milwaukee police officers found a handcuffed man who 
had escaped from an apartment. He told of an encounter with a man that left 
him very uncomfortable, and he gave police the address of an apartment. The 
police rang the bell, and 31 -year-old Jeffrey Dahmer opened the door. Pictures 
of bodies and body parts, as well as actual body parts (including heads), were 
found in the apartment. Subsequent investigation revealed that Jeffrey Dahmer 
had been on a 13-year killing spree. 
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At best count, Dahmer had killed 17 vic- 
tims between 1978 and 1991. His modus 
operandi was to invite homosexual men or 
boys to his apartment and drug them. After 
they were incapacitated, he would strangle 
them. Dahmer reported having sex with 
some bodies and occasionally eating body 
parts. Dahmer eventually pleaded guilty 
but insane (available in Wisconsin law) and 
went to Uial. He was found guilty (i.e., the 
jury rejected the insanity portion of the case) 
in 1992 and sentenced to 15 consecutive life 
terms. On November 28, 1994, after he had 
been allowed to enter general population, 
another inmate at the Columbia Conectional 
Institute in Wisconsin murdered Dahmer. 

The case is notable for the abundance of expert mental health testimony. During 
the trial, defense and prosecution experts offered opinions as to Dahmer's 
sanity. Insanity was a hard sell as, although Dahmer was clearly a bizarre indi- 
vidual, he did not appear to have a major diagnosable mental illness to the 
level of a psychosis. For insanity, it is generally accepted in the field that the 
mental illness be significant, such as in the case of a psychosis (break with real- 
ity) or other thought disorder (Bonnie, 1983; Giorgi-Guarnieri et al., 2002; 
Hastings and Bonnie, 1981). His crimes and behaviors were all goal directed 
and not the result of a delusion 6 or other psychotic process. 7 

Eight mental health experts evaluated Dahmer, with seven testifying at his 
trial. 8 One psychologist, Dr. Kenneth Smail, retained by the defense, evaluated 
Dahmer and found him competent to stand trial, but offered no opinion on 
criminal responsibility because his findings regarding responsibility were not 
"sufficiently supportive" of the defense's case (Smail, 1993, p. 228). Smail did 
not testify at the trial, but rather at a competency to stand trial hearing. At trial 
the defense offered three experts. Two experts on sexual disorders opined for the 
defense that Dahmer could not control himself. Dr. Fred Berlin, a well-known 
psychiatrist running a sexual disorders clinic at John Hopkins University, diag- 
nosed Dahmer as suffering from necrophilia, a disorder in which one is sexually 
attracted to corpses and unable to control himself (Masters, 1993). The second 
defense expert, Dr. Judith Becker, a professor of psychiatry at the University of 
Arizona, offered testimony that Dahmer was unable to conform his conduct to 
the requirements of the law (Masters, 1993). The third defense expert, Chicago 
psychiatrist Dr. Carl Wahlstrom, opined Dahmer suffered from a psychotic dis- 
order, with a primitive personality organization and bizarre delusions related 
to his desire to create a personal zombie (Masters, 1993). 



Jeffrey Dahmer in court. 

6 A delusion is a fixed false belief, 
such as one is being tormented 
by radiation from Mars. It is not 
a culturally sanctioned fixed 
belief, such as a religion. 

'A psychotic process is some 
phenomenon that is a result of 
faulty reality testing, such as 
delusional ideation or auditory 
hallucinations. 

8 For an insightful description 
of the mental health testimony 
at Jeffrey Dahmer's trial, the 
reader is referred to The Shrine 
of Jeffrey Dahmer, by Brian 
Masters (Masters, 1 993). The 
book's author describes the 
testimony and the experts both 
good and bad, although the 
authors (McGrath and Torres) 
would not endorse Masters's 
use of Money's "paraphilic 
fugue state "'(p. 207) to criticize 
Park Dietz's testimony. Also, 
see Ewing, C, and McCann J. 
(2006) Minds on Trial: Great 
Cases in Law and Psychology. 
New York: Oxford University 
Press Inc. pp. 141-152. 




CHAPTER 15 Forensic Mental Health Experts 



Next, two court-appointed psychiatrists, Drs. Palermo and Friedman, testified. 
These experts were court appointed independent of the prosecution and the 
defense. While the reason for their being retained by the court (Judge Gram) 
is not clear, the potential message to the jury was: the experts hired by the 
defense or the prosecution could not be trusted (Masters, 1993). Dr. Palermo 
testified that Dahmer was legally sane at the time he committed his murders 
and not suffering from a major psychiatric illness, labeling him a sexual sadist. 
Dr. Friedman, while disagreeing with Dr. Palermo around psychodynamic 
motivations for the killings, did not endorse an insanity defense (Masters, 
1993, pp. 196-199). 

Two prosecution experts testified. Dr. Fred Fosdal testified Dahmer did not 
meet the legal definition of insanity. Dr. Park Dietz, the most well known psy- 
chiatrist involved in the case, opined Dahmer did not meet criteria for insanity 
when he committed his crimes. He also did not believe Dahmer was a sadist 
because, in his view, he did not torture his victims. Giving probably the most 
detailed testimony of the experts in the trial, Dietz went through each of the 
murders under consideration. Even Dietz was forced to admit the last two mur- 
ders were questionable as to whether Dahmer could conform his behavior to 
the requirements of the law, but he attributed any lack of control to alcohol 
intoxication (Masters, 1993). Voluntary intoxication at the time of an offense 
is not a basis for an insanity defense, but goes to mens rea and might be a miti- 
gating factor. It will depend on the jurisdiction as to what factor a voluntary 
intoxication would play in a criminal defense. 

Although Dahmer had initially entered a plea of not guilty by reason of insan- 
ity, he changed this to a plea of guilty but insane. Unlike a not guilty by reason 
of insanity adjudication, a guilty but insane adjudication is still technically 
a guilty verdict. Consequently, this would result in Dahmer having served 
his sentence in a psychiatric facility under the jurisdiction of the corrections 
department in Wisconsin. Once "cured" (i.e., not requiring psychiatric hospi- 
talization), he would have been sent to a regular prison. Ironically, Dahmer 
was killed in prison by an inmate who claimed command auditory hallucina- 
tions caused him to kill Dahmer. Christopher Scarver, serving a life sentence, 
bludgeoned Dahmer and another inmate to death (NY Times, 2008). 

Lorena Bobbitt 

John Wayne Bobbitt and his wife, Lorena, had a less than idyllic life. He was 
a handsome ex-marine ne'er do well, and she was an immigrant Ecuadorian, 
dependent on him. They married in 1989, and after she became pregnant, 
she stated he insisted she get an abortion. The true facts may be elusive, but it 
appears that, as reported by Lorena and others, he had cheated on her more 
than once and did not try to hide his behavior. He was reportedly also physi- 
cally abusive at times. On June 23, 1993, the 26-year-old ex-marine came 
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Lorena Bobbitt (left) in court 
describing abuse at the hands of 
her husband, John Bobbitt (right) 
during her 1 994 trial. She faced up to 
20 years in prison for cutting off his 
penis. She was found not guilty. 



home drunk to their Manassas, Virginia, home and allegedly forced Lorena, 
24, to have sex with him, after which he fell asleep. Lorena later reported 
she could not sleep and went into the kitchen to get a glass of water. She was 
angry with John, and when she saw a kitchen knife, she took it, went into 
the bedroom, and cut off his penis. She then ran out of the house and drove 
around, at one point throwing the severed appendage out the car window. 
At some point, she called 911. After her arrest, she commented to police: 
"He always have orgasm and he doesn't wait for me to have orgasm. He's 
selfish. I don't think it's fair, so I pulled back the sheets then and I did it" 
(NY Times, 1994). 

In 1993 at trial, Lorena was found not guilty due to temporary insanity/irresist- 
ible impulse and ordered to undergo a 45-day evaluation, after which she was 
released. Lorena was portrayed by defense experts as suffering from depression 
and post-traumatic stress disorder (PTSD) from the spousal abuse and was not 
responsible for her actions. A prosecution expert opined that she may suffer 
from PTSD, but the onset was after she assaulted her husband. In any event, 
as sometimes happens in these cases, she appeared to suffer memory lapses as 
to what happened. By the time she got to testify, she was unable to remember 
the incident, which might be surprising to the people she had described it to 
earlier. 
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In an interesting postscript, in December 1997, Lorena Bobbitt was charged 
with assault for allegedly punching her mother as they watched television. Her 
mother suffered minor injuries, including an abrasion around the eyes and 
scratches, according to the police report (NY Times, 1997). There is no report 
on whether she remembers this incident. 



RISK ASSESSMENTS 

As behavioral scientists, criminologists may be involved in assessing future risk 
of dangerousness. Though not a diagnostic role, social workers, psychologists, 
and psychiatrists are also asked to perform risk assessments that aid decision 
makers. This includes educating judges, probation officers, and correctional 
staff in deciding whether or not an individual may be released to the commu- 
nity, if she or he should be housed in a prison's general population, or if some- 
one needs restrictive supervised release. 

Risk assessments involve the prediction of the likelihood that some type of 
criminal act will be performed by a specific individual in the future (Bonta, 
Law, and Hanson, 1998). When a criminal act is repeated, it is referred to as 
recidivism. First, when performing risk assessments, forensic examiners need to 
define how they are using recidivism, how it is defined in research studies they 
may rely on, and how it is defined in any actuarial assessment tools. It can be 
defined as a new conviction, a new arrest, or a self-reported criminal act unre- 
ported to the police. This does not mean that recidivism statistics are meaning- 
less or inherently unreliable, but it does mean that one must understand the 
parameters behind the statistics and make sure when making comparisons that 
one is comparing similar things. 

Second, the type of recidivism that will be predicted must be delineated. Risk 
assessments may include risk for general criminal behavior, violence risk, or 
sexual violence risk. Certain measures and techniques are appropriate for some 
but not all types of evaluations. For example, a probation officer might be 
interested in the risk of general criminal behavior, while a psychiatrist assess- 
ing for release from a civil commitment would be more interested in violence 
risk, while judges ruling on sexually violent predator civil commitments would 
probably be most interested in predictions of future sexual violence. 

There are three main methods of risk assessment: clinical, actuarial, and 
adjusted actuarial approaches. The oldest approach is the clinical approach. In 
this method, psychologists, psychiatrists, and social workers make predictions 
of the risk of an individual engaging in some type of criminal behavior based 
on a clinical interview and collateral information. However, research demon- 
strated that clinicians were not good at predicting future violence based on 
their clinical judgment alone (Monahan, 1981). Even the U.S. Supreme Court 
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was aware of clinicians' limited skills in predicting future risk. In Barefoot v. 
Estelle (1983), the issue of risk prediction was addressed by the Court. Thomas 
Barefoot was a defendant facing capital murder charges in Texas. At the trial 
level, the prosecution called two psychiatrists to testify about the future danger- 
ousness of the defendant. Both psychiatrists opined that Barefoot was highly 
dangerous and very likely to be violent in the future. The case was appealed to 
the U.S. Supreme Court, and the American Psychiatric Association (APA) sub- 
mitted an amicus brief presenting research and the unreliability of clinical risk 
prediction. Despite the cautions levied by the APA, the U.S. Supreme Court 
acknowledged the limitations of clinical risk assessmentbut stated that the Court 
still relies on forensic mental health professionals to conduct such evaluations. 
The Court noted that the adversarial legal system, designed to allow for con- 
trasting expert opinions, should be sufficient for aiding the fact finder in deci- 
sion making. Thomas Barefoot's conviction and death sentence were upheld 
[Barefoot v. Estelle, 463 U.S. 880 (1983)]. 

Although there are several critiques of the clinical method, the primary weak- 
ness is the highly subjective nature of this method. One clinician may evaluate 
a person and consider him low risk, whereas another may consider that same 
person high risk, with no difference in the data relied on. The main differ- 
ence is the threshold for "riskiness" the individual professional has. Also, clini- 
cal approaches neglect taking into consideration the base rate, or how often a 
particular behavior occurs within a specific population (Monahan, 1981). For 
example, out of 10,000 randomly sampled individuals surveyed a year prior to 
some type of criminal behavior, only 2% committed a violent act within that 
year if they did not have a mental illness, 8% if they had schizophrenia, and 
21% if they had only substance abuse. The percentage rose to 30% if the per- 
son had substance abuse and schizophrenia (Swanson, Holtzer, Granju, and 
Jono, 1990). Monahan (1981) noted that failing to consider the base rate of 
how often a particular behavior is performed within a certain population is the 
single most significant error a clinician can make in predicting future risk. 

The actuarial approach was born out of the frustration with the clinical model 
of risk assessment. Actuarial assessments are measures that use variables which 
research has shown to be predictive of future dangerousness while consider- 
ing the base rates of those behaviors. Common violence risk assessment mea- 
sures are the Violence Risk Appraisal Guide (VRAG) (Harris, Rice, and Quinsey, 
1993) and the Historical-Clinical-Risk Management Scheme-20 (HCR-20) 
(Webster, Douglas, Eaves, and Hart, 1997). Although not initially designed as 
a actuarial risk assessment measure, Hare's Psychopathy Check-list Revised, 2 nd 
Edition, has been found to be of particular utility in violence risk prediction 
(PCL-R:2; Hare, 2003). Some sexual offense risk assessment measures include 
the Static-99 (Harris, Phenix, Hanson, and Thornton, 2003) and the RRASOR 
(Hanson, 1997). There are also more specific risk assessment measures, such 
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as the Spousal Assault Risk Assessment Guide (SARA) (Kropp and Hart, 2000; 
Kropp, Hart, Webster, and Eaves, 1995). Some researchers recommend that risk 
assessments should rely more heavily on the actuarial approach to minimize 
clinical error (Quinsey, Rice, and Harris, 1995), whereas others (Monahan, 
1981) cautioned against discarding clinical approaches altogether and instead 
recommend the integration of the two. 

A vast amount of research has been conducted on clinical and actuarial meth- 
ods of risk assessment. The current professional Zeitgeist is to utilize a third 
method, an adjusted actuarial approach, also referred to as structured clinical judg- 
ment (Jackson and Guyton, 2007). In this approach, actuarial risk measures 
based on research are used as the framework for the risk assessment. However, 
these predictions may be adjusted to take into account personality and situ- 
ational variables, similar to the clinical approach. To use an extreme example, 
a person who has been convicted of several rapes may be approaching release 
from prison. A civil commitment hearing may be set to determine whether or 
not the person requires post-release treatment under a sexually violent preda- 
tor civil commitment law. Judges and other decision makers utilize a sexually 
violent predator risk assessment produced by a psychologist. The psychologist 
may have used several actuarial measures that place the offender in the high 
range of risk. If the psychologist uses only the actuarial method, he or she may 
recommend civil commitment. However, if the psychologist also takes into 
consideration that the man is currently paralyzed from the neck down and is 
on a ventilator, his or her opinion would most likely change to a very low risk 
of future sexual offending. 

Risk may be communicated to decision makers in various ways. Some pro- 
fessionals prefer to use categorical labels (high, medium, low), whereas oth- 
ers communicate in terms of percentages (i.e., 65% chance of reoffending). 
Research by Kwartner, Lyons, and Boccaccini (2006) suggests that judges pre- 
fer a categorical format to communicate risk over probabilities (Conroy and 
Murrie, 2007). Most actuarial assessments provide some type of framework to 
present the prediction of risk. For example, a measure, such as the Classification 
of Violence Risk (COVR; Monahan et al., 2005), may predict that a civil com- 
mitment patient who is released to the community with a certain cluster of 
risk variables may have a 25% risk of committing a new violent act within one 
year post-release. 

FORENSIC MENTAL HEALTH PROFESSIONALS 
AND LAW ENFORCEMENT 

Psychologists and psychiatrists are sometimes asked by law enforcement 
to consult on ongoing investigations, to evaluate law enforcement officers 
pre- and post-employment, and to counsel law enforcement officers after 
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traumatic events or due to cumulative stress. Investigators may consult with 
psychiatrists and psychologists during active criminal cases because of the 
professionals' specialized training and experience in human personality 
behaviors, and motivations. Mental health professionals may be included 
in developing potential suspect pools and then prioritizing the suspect list 
based on offender and victim personality characteristics (McGrath and Torres, 
2008). Psychiatrists and psychologists may also aid investigators in meth- 
ods of interrogation because they are educated in the social psychological 
principles of social influence, particularly obedience, as well as psychopathy/ 
sociopathy, that may help in an interrogation technique. This area, though, is 
fraught with ethical issues, especially if the clinician is involved to any degree 
in the actual interrogation. 

Mental health professionals, particularly psychologists who have advanced 
training in psychometrics and test construction, will sometimes engage in 
psychological testing for law enforcement. Psychologists are often involved 
in testing to aid in the selection of appropriate individuals for law enforce- 
ment. These tests are largely based on personality characteristics. Testing 
may also be utilized in Fitness for Duty Evaluations. These evaluations are 
often performed after an officer has experienced some type of traumatic 
event such as shooting a criminal suspect, or other situation, such as when 
an officer has accumulated a large number of complaints related to brutality 
or an overaggressive policing style. Such an evaluation normally consists of 
a clinical interview and psychological testing to determine if the officer may 
return to work or if he or she needs additional treatment and assessment 
before returning to duty, either full or limited (Psychological Fitness-for- 
Duty Evaluations, 2004). 

Psychiatrists, psychologists, and social workers may be asked to treat law 
enforcement officers and their families after a traumatic event has occurred. 
As mentioned previously, these professionals may engage in psychotherapy, 
while the psychiatrist may choose to prescribe medications, and the psy- 
chologist may use psychological tests to aid in diagnosis and treatment. 
Some police departments will have a mental health professional on staff 
who is familiar with police culture to help facilitate rapport between offi- 
cer clients and the therapist. A most difficult area to navigate is that of 
whether officers can maintain control of their weapons. In most clinically 
risky situations, psychiatrists, psychologists, and social workers err on the 
side of caution. Yet to take away the ability of police officers to carry their 
weapons is akin to stripping them of their professional identity. While such 
a recommendation may be necessary, the clinician needs to understand the 
psychological ramifications and ensure that officers understand clearly the 
reasoning regarding when and how they can expect to get their firearm back 
if that is the plan. 
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FORENSIC MENTAL HEALTH IN CORRECTIONS 

Psychologists, psychiatrists, and social workers practicing within the crimi- 
nal justice system (such as in jails, prisons, probation offices, and forensic 
psychiatric hospitals) must be aware of the unique demands of working in 
these environments. First, as mentioned previously, determining agency, or 
who the client is, is very important. For forensic examiners, it is clear the 
client is the court. For clinicians, their treatment relationship is with the cli- 
ent, yet there may be confidentiality and security issues that interfere with the 
clinician-patient relationship. Unfortunately, sometimes clinicians are placed 
in the position of being both forensic examiners and treatment providers, as 
sometimes happens in forensic hospitals, where the same psychiatrist treat- 
ing a patient must also offer an opinion as to competency to proceed or dan- 
gerousness. When clinicians are in such a situation, it is imperative that they 
explain the limits of confidentiality clearly to their patients. Another difficult 
situation occurs when patients are required to participate in court-mandated 
treatment, even if they appear unwilling to do so. For example, a psycholo- 
gist working for a probation department may be required to provide court- 
ordered sexual offender therapy to an individual who does not believe she 
requires such treatment and does not wish to participate, or who even denies 
committing the crime in spite of a conviction. The psychologist would have 
to inform the client of the ramifications of such a decision not to participate 
in treatment because it could possibly result in the revocation of a supervised 
release. It is important to understand that while the treatment relationship 
may appear coerced, the client has agreed to the treatment as part of a plea 
agreement or a condition of probation or early release or parole. The agree- 
ment or mandate is between the patient and the court, not the clinician. 
Similarly, an inmate convicted of a sex crime may feel coerced into enter- 
ing into sex offender treatment in prison to gain an early release, but any 
"coercion" is between the inmate and the criminal justice system and not the 
mental health clinician providing the treatment. 

It is important to outline many of the common limits of confidentiality and 
mandatory reporting scenarios before therapy commences in criminal justice 
settings. Common instances when confidentiality must be breached occur 
when there is discussion of abuse of a child (including "consensual" sex with 
an adult by legal minors), an elderly or disabled person's abuse, or threats to 
institution security. Although most of what is said in therapy in these contexts 
is confidential, each institution may have specific rules about what should be 
reported to authorities. Mental health professionals must use their personal 
discretion to determine whether certain infractions require a breach in con- 
fidentiality. For example, a psychiatrist who is informed during a therapy ses- 
sion that his "client" is making a homemade weapon for protection is required 
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to breach confidentiality and inform correctional staff because having such 
a weapon is a threat to the safety of all at the prison. The psychiatrist should 
discuss with the individual that he must report him to officers and why this 
is important, but must also take his or her own personal safety into account 
before engaging in the discussion. 

On the other hand, a therapist may choose to use some discretion in reporting 
violations of minor rules to further the goals of therapy. For example, a social 
worker may be told by a prisoner that he won some homemade liquor (a.k.a.., 
"hooch") after gambling one night. Gambling and making alcohol, as well as 
the theft of alcohol-making items, are against prison rules. Since the infraction 
already occurred, the social worker may refrain from reporting such behav- 
ior in lieu of using the situation as a point of discussion to explore issues of 
antisocial thinking and brainstorming about how to better deal with a similar 
situation in the future. Of course, it is perfectly within the social worker's pur- 
view to report this behavior if he or she chooses to do so. However, the men- 
tal health professional should carefully weigh the therapeutic strength of this 
situation against the common behavior by inmates to "case people out" and 
try to manipulate professionals who fail to report certain behaviors. Choosing 
when to and when not to break confidentiality in correctional settings is often 
difficult to determine, so the professional must examine his or her own level 
of expertise in working with inmate populations before making these ethical 
decisions and the preceding social worker example does not apply to every 
situation. 

Privacy in general is sometimes difficult to extend to therapy clients in pris- 
ons and jails. When people come to clinics for outpatient therapy, they are 
provided a relatively private setting to discuss delicate matters. In corrections, 
there may be correctional staff present for the safety of the therapist; doors 
may be left wide open during therapy sessions for security; or quick evalua- 
tions may be performed under poorly defined conditions, such as shouting 
through a hole in a door with other inmates within earshot. Correctional offi- 
cers and other inmates are not bound to keep confidential what they hear, 
and often view mental health interventions as coddling inmates. Obviously, 
such conditions are less than ideal for fostering the typical therapeutic rela- 
tionship, but they are oftentimes an unfortunate necessity for work in correc- 
tional settings. 

Boundaries are always important to establish in any professional and ther- 
apeutic relationship, but absolutely essential in correctional work. A profes- 
sional who works in these environments must take careful stock in what he 
or she is comfortable with personally, professionally, and ethically. Inmates 
have a lot of time on their hands and will often engage in criminal thinking 
and manipulative games with mental health professionals acting as unwitting 
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accomplices. As mentioned previously, inmates will often "case out" profes- 
sionals, determining who they may target for future manipulation. Inmates 
will try to manipulate professionals by getting them to engage in some type 
of small infraction that can then be used against those professionals to obtain 
greater favors in the future. Also, some inmates will feign or exaggerate men- 
tal health symptoms in an attempt to be released from work details, to gain 
additional attention in segregation units, or to use therapy sessions as a "safe" 
way to snitch against other inmates and staff. Not to be forgotten, just about 
any medication inmates can get a psychiatrist to prescribe for them will have 
a "street" value in the prison or jail setting. On the other hand, the fact that 
a medication was prescribed to an inmate could make that inmate a target by 
others who want the medication for themselves or to sell, or may identify that 
mentally ill inmate as a vulnerable individual to prey upon. Often in pris- 
ons, inmates who need medications must attend "pill line," which makes it 
nearly impossible to maintain privacy. Making roles and boundaries clear with 
inmates immediately is absolutely essential, and astute clinicians are on the 
alert for incremental boundary creep. 

Finally, the scope of practice is somewhat limited in most correctional set- 
tings. Clients may not wish to write down thought logs as commonly used 
in cognitive-behavior therapies, for fear of them being discovered by other 
inmates or officers. Certain behavioral activation techniques commonly used 
in the treatment of depression may not be feasible in the regimented day 
of the typical inmate. Issues of power, control over one's life, and issues of 
hopelessness are common themes that are difficult to address in a correc- 
tional environment. Similarly, psychiatrists are often greatly limited by the 
medications available in correctional setting formularies, as well as the tim- 
ing and administration of dosing, including attempting to offer a medication 
prn (as needed). 

SUMMARY 

Psychologists, psychiatrists, and social workers are behavioral health profes- 
sionals that criminologists can expect to encounter in the forensic arenas of 
court, corrections, and investigations. Behavioral health professionals have 
extensive training, education, and experience in personality and behavior that 
may be directly relevant to the work of criminologists. Behavioral health pro- 
fessionals may conduct criminal and civil forensic evaluations for the courts, 
such as a civil assessment for child custody or a criminal evaluation of com- 
petency to stand trial or criminal responsibility. Forensic evaluators and cli- 
nicians may be asked to conduct risk assessments to aid decision makers in 
decisions related to placement, supervision, and/or treatment. In addition, 
mental health professionals may consult with law enforcement during active 
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investigations or help in the selection, retention, and treatment of law enforce- 
ment officers. Finally, social workers, psychiatrists, and psychologists are prom- 
inent in corrections in the areas of assessment and treatment. 

It is important that forensic criminologists have knowledge of what the allied 
behavioral forensic disciplines have to offer, when to utilize them, and how to 
judge the quality of the work product. First and foremost, forensic criminolo- 
gists must be aware of the fact that the goals of mental health professionals dif- 
fer greatly from those of the court, where mental health professionals are more 
interested in treatment-oriented goals, and the court is interested specifically 
in justice. Despite expert behavioral scientists being interested in separate goals 
from the court and being entitled to their professional opinions, these opin- 
ions must be supportable. Forensic criminologists should be aware that these 
individuals should be basing their conclusions on interviews and corroborat- 
ing evidence, not on speculation. It is with this recognition of the importance 
of supporting evidence, objectivity, and critical thought that criminologists can 
determine actual forensic expertise from everything else in the mental health 
community. 

The issue of risk assessment was also addressed here in some detail. Actuarial 
methods were compared with clinical assessments, as well as adjusted actuarial 
approaches. We noted that actuarial approaches often do not consider individual 
differences, whereas clinical methods do not take into account base rates. A com- 
bination of these two methods has therefore been deemed the most accurate. 

Finally, forensic criminologists need to aware of mental health professionals and 
their roles relating to law enforcement and corrections. Issues relating to develop- 
ing suspect pools, interrogation strategies, psychological testing for both suspects 
and officers, treatment of officers, privacy and security, confidentiality, boundar- 
ies, mandatory reporting, and the professional's discretion are all pertinent. 

Review Questions 

1. What is the difference between the role of a forensic psychiatrist and a forensic 
psychologist? 

2. Define competency to stand trial. 

3. T/F Forensic psychiatrists are qualified to make medical diagnoses. 

4. T/F Insanity defenses are commonly used to gain acquittals in criminal trials. 

5. T/F Those found not guilty by reason of insanity are usually sent to minimum 
security prisons. 

6. Describe the differences between actuarial, clinical and adjusted actuarial risk 
assessment techniques. 

7. Describe some of the issues mental health professionals working in corrections 
need to be aware of. 

8. How can mental health professionals assist law enforcement? 
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KEY TERMS 



Operationalize: To define a term with multiple meanings as it is 

being used in a given report or publication, in order to prevent 

misunderstanding or misinterpretation. 
Peer Review: The appraisal of work and research by others in the 

same discipline or profession. Refers to publications, the results of 

examinations, or the application of methodology with respect to either. 
Reliability: In reference to scientific testing, the ability to give consistent 

results over time. 
Sufficiency: In reference to scientific examinations, the determination of 

whether there is enough evidence of the necessary quality for forensic 

examiners to conduct a meaningful examination. 



The majority of forensic examination reports do not meet acceptable scientific 
standards. In fact, it is common for such reports to "contain only identifying 
and agency information, a brief description of the evidence being submitted, 
a brief description of the types of analysis requested, and a short statement 
of the results," and "[t]he norm is to have no description of the methods or 
procedures used, and most reports do not discuss measurement uncertainties 
or confidence limits" (Edwards and Gotsonis, 2009, p. 6-3). In other words, 
most forensic examination reports do not explain how results were achieved 
or interpretations were rendered, and tend to leave readers with a false sense of 
overconfidence regarding the findings presented. 

The authors have seen autopsy reports in complex homicide cases that aver- 
age 3 pages long from one forensic pathologist and 30 pages from another. We 
have seen DNA reports from criminalists that are a half page long in one juris- 
diction and three to four pages for similar evidence tested in another. We have 



1 Select portions of this chapter 
have been inspired by or 
adapted from Chisum and 
Turvey (2007), Chapter 4. 
"Practice Standards for the 
Reconstruction of Crime." 
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seen criminal profiles that are a single page (or less), and we have seen them at 
45 pages or more. Consistently, the primary difference between these reports 
has been the amount of space spent explaining what was actually examined, 
precisely what it means, and the nature of any limitations. 

Short reports are not generally created by accident. Often the reason for an 
absence of content in forensic reporting is combination of ignorance, concern 
for liability, a desire for brevity, or unmitigated duplicity. Many examiners are 
poorly trained and lack good writing skills; their lack of writing is a genuine 
reflection of what they believe to be adequate practice because nobody has ever 
corrected them. Still, some examiners fear revealing too much about what they 
did or what their efforts mean within a given case; theirs is a genuine concern 
about revealing ignorance or being wrong. Other examiners simply do not 
have the time, or do not wish to take the time, to make a full reporting. Also, 
there are instances in which examiners wish to hold determinations close to 
the vest so as to preserve their ability to change them. In such cases, reports are 
short, and terminology is either confusing or equivocal. 

Whatever the case, not one of these reasons provides a legitimate justifica- 
tion for deficient reporting. Even claiming ignorance is actually a proclama- 
tion that one is inexpert and has no business rendering forensic reports at 
all. As explained by Dr. John Thornton (Kirk and Thornton, 1970, pp. v-vi): 
"When the liberty of an individual may depend in part on physical evidence, 
it is not unreasonable to ask that the expert witnesses who are called upon 
to testify, either against the defendant or in his behalf, know what they are 
doing." 

The purpose of this chapter is to help alleviate the epidemic of substandard 
reporting that currently plagues the forensic community. While forensic crim- 
inology must be featured, it is universal in its application to any endeavor 
where scientific results are being rendered for court-related purposes. It pro- 
vides a practical foundation regarding the necessary philosophy of forensic 
reporting and basic outline for how such reports should be prepared. 

PHILOSOPHY 

In previous chapters, we have discussed the need for an appropriate foren- 
sic character, or ethos. It should go without saying that forensic practitioners 
require a predisposition for objectivity, competence, and professionalism in 
their work (Thornton, 1997). Professionalism involves an acceptance that 
forensic practitioners bear the burden of ensuring conclusions are effec- 
tively communicated to intended recipients, including investigators, attor- 
neys, and the court. This means writing them down. This also means that 
they must be competent at the task of intelligible writing, and their reports 
must be comprehensive with regard to examinations performed, findings, 
and conclusions. 



Philosophy 




The suggestion that report writing has a particular value when rendering foren- 
sic conclusions is not at all new. Dr. Hans Gross (see Chapter 1) wrote, for 
example, of the critical role that exact, deliberate, and patient forensic exami- 
nation efforts play in investigative and forensic contexts. Specifically, he stated 
that just looking at evidence and forming opinions are the best practice. He 
argued that there is utility in reducing one's opinions to the form of a report to 
identify problems in the logic of one's theories (Gross, 1906, p. 439): 

So long as one only looks on the scene, it is impossible, whatever 
the care, time, and attention bestowed, to detect all the details, and 
especially note the incongruities: but these strike us at once when we 
set ourselves to describe the picture on paper as exactly and clearly as 
possible. 



The "defects of the situation" are just those contradictions, those 
improbabilities, which occur when one desires to represent the 
situation as something quite different from what it really is, and 
this with the very best intentions and the purest belief that one 
has worked with all of the forethought, craft, and consideration 
imaginable. 

The experiences of the authors concur with those of Hans Gross. The act of pre- 
paring opinions in a written format, gathering references, forming supportive 
argumentation, and rendering deliberately crafted conclusions is a valuable 
step in the analytical process. It allows errors and omissions in any of these 
areas to be realized and helps to identify breaks in the logic of misinformed 
interpretation. 

Conversely, verbal conclusions should be viewed as a form of substandard 
work product. They are susceptible to conversions, alterations, and misrepre- 
sentations. They may also become lost to time. Written conclusions are fixed 
in time, easy to reproduce, and are less susceptible to accidental or intentional 
conversion, alteration, and misrepresentation. An analyst who prefers verbal 
conclusions as opposed to written conclusions reveals his or her preference for 
conclusive mobility. 

However, the forensic criminologist is often in a bind on this point. As 
mentioned in Chapter 3, the prosecution and their agents must follow dif- 
ferent rules of conduct than the accused. This has to do with the forensic 
landscape: the laws of discovery (a.k.a. disclosure) are not the same for both 
sides. Forensic examiners employed by the prosecution must document their 
involvement in every case and write reports regarding their findings or face 
very serious penalties. However, those who work for defense attorneys are 
bound by the attorney-client privilege; they may be asked by their clients to 
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refrain from writing a report of their findings for any number of legitimate 
reasons. In such cases, forensic criminologists should take scrupulous notes to 
augment the absence of a written report and be prepared to share them with 
the court upon request. 

As explained in Chisum and Turvey (2007), if a conclusion cannot be written 
down in a logical form, easily understood by all, then apart from having no 
forensic value, it is also likely to be wrong. 



TERMINOLOGY 

It has been said that language is a cumbersome engine for thought. No truer 
words have been spoken. This has certainly been the case in the forensic 
disciplines, where there has been little or no standardization of terms or 
their intended meaning. Each agency, each lab, each practitioner, it seems, 
uses its/his/her own language. As explained in Edwards and Gotsonis, 2009 
(p. 6-3): 

...[M]any terms are used by forensic examiners in reports and in 
court testimony to describe findings, conclusions, and the degrees 
of association between evidentiary material (e.g., hairs, fingerprints, 
fibers) and particular people or objects. Such terms include but are 
not limited to "match," "consistent with," "identical," "similar in 
all respects tested," and "cannot be excluded as the source of." The 
use of such terms can have a profound effect on how the trier of 
fact in a criminal or civil matter perceives and evaluates evidence. 
Yet the forensic science disciplines have not reached agreement or 
consensus on the precise meaning of any of these terms. Although 
some disciplines have developed vocabulary and scales to be used 
in reporting results, they have not become standard practice. This 
imprecision in vocabulary stems in part from the paucity of research in 
forensic science and the corresponding limitations in interpreting the 
results of forensic analyses. 

Given these limitations, it is currently the onus of forensic criminologists to 
use plain language in report writing and to operationally all significant terms 
used. They have a responsibility to become familiar with and write at the level 
of their intended audience, and they must define any key terms as they are 
being used to relate findings. Without precise definitions, and in the absence 
of forensic examiners to explain their word usage, the meaning of forensic 
reports is too often found in the eye of the beholder. In most instances, this 
involves a stakeholder in the outcome (i.e., an attorney) rather than a neu- 
tral party, making misinterpretation and misunderstanding a predictable 
hazard. 



Report Structure Mai 




REPORT STRUCTURE 

Apart from their relative permanence, written conclusions also provide 
forensic practitioners with the best chance to memorialize methods, interpre- 
tations, arguments, and the relevant underlying facts of a case as they under- 
stand them. However, forensic examiners are often bound by convention and 
policy. For example, those who work for the government will have specific 
policies to follow and forms to use when preparing their reports. These poli- 
cies and forms vary widely with respect to relevance, content, and quality. 

The purpose of this section is to assist with the development of policies and 
standards which conform with best practice, as provided in the recently pub- 
lished National Academy of Science (NAS) report: Strengthening Forensic Science 
in the United States: A Path Forward. Adapted from Chisum and Turvey (2007), 
and consistent with the recommendations of the NAS Report (Edwards and 
Gotsonis, 2009), a written forensic report should include, but need not be lim- 
ited to, the following information: 

1. Name(s) and date(s) of examination, with signature. 

2. A preliminary background section, describing the forensic examiner's 
involvement in the case. 

3. A chain of custody section, describing and detailing the evidence 
(material) that was examined or included in the examination. 

4. A descriptive section, in which the forensic examiner thoroughly describes 
his or her examination and consideration of the facts and evidence. 

5. A results section, in which the examiner lists any results and conclu- 
sions, including their significance and limitations. 

Name, Date, and Signature 

It is a safe bet that most of those reading this text were taught the need for pro- 
viding both name and date on every homework assignment, research paper, 
and exam during the first days of primary school. It is a habit that we either 
learn or suffer the consequences for ignoring. For a variety of reasons, many 
forensic reports lack one or both elements. 

In every forensic report, the examiner's name must be provided so that read- 
ers may be certain who did the work. Dates of various examinations must be 
provided so that readers may learn at which point they occurred within a given 
case, and their timing with respect to any other case activity or examinations. 
A dated signature line also is necessary so that readers may verify the author of 
the report and when it was completed or submitted. 

Without this basic information, it is not possible for the readers to know who 
did what or when relative to anything else that happened. The lack of this 
information also allows for inaccurate suggestions that examinations were 
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performed sooner or later than they should have been. And finally, on days 
when examiner testimony is needed, failing to include this information on a 
report allows agencies to send available personnel to court rather than those 
who actually did the work. This circumstance leads to testimony in which 
the court or the trier of fact may assume that the examiner (or a supervisor) 
on the witness stand performed work that he or she actually didn't. 

Preliminary Background Section 

The preliminary background section of a report provides the forensic examiner's 
involvement in the case. It should include who hired the examiner, under what 
circumstances, and when that hiring occurred. The reason is that it is important 
to know which side was providing the examiner with information and whether 
the examiner's involvement was secured before or after certain events took place, 
such as an arrest or a previous conviction. For example, a forensic criminologist 
performing a postconviction review of a capital murder case for the defense deals 
with a completely different set of facts and evidence than one who is brought in 
by the police during the investigation before an arrest has been made. 

This section of the report may also include basic background information 
regarding the case, including the type of crime involved; the date, time, and 
location of the offense; and any relevant victim information not otherwise 
mentioned in the report. This information is meant to provide a quick thumb- 
nail sketch of the case that is useful to those glancing at the report for its con- 
text. It also has utility to forensic examiners, who may use this information to 
refresh their memory while testifying on the stand with report in hand. 

Chain of Custody Section 

The chain of custody section of the report provides the materials examined, 
where they came from, and when. In this section, examiners make clear which 
facts and evidence they are relying on, and where they might be found, so that 
others may check their work if necessary. 

At this point, it is necessary to distinguish between legal and scientific sufficiency 
of evidence. Legal standards have no hold over scientific methods of examina- 
tion. In other words, what is sufficiently reliable for legal purposes may not be 
sufficiently reliable for inclusion in a forensic examiner's report, and the oppo- 
site is also true. It is the forensic criminologist's responsibility to know the dif- 
ference to make it clear to the court when necessary. 

As Thornton explains (1994, p. 476): 

Although there is a forensic science profession in the United States, and 
although many of us spend much of our time in courts of law, we have 
for the most part been passive spectators to the court decisions that deal 
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with the admissibility of scientific evidence. In one sense, this is as it 
should be. It is the job of the law, and not of science, to determine how 
science is to be used in the courts. But in another sense, our passivity has 
served both ourselves and the legal system poorly. It is the job of science, 
and not of law, to determine what is good science and what is not. 

And as Thornton further notes (1994, p. 483): 

Every scientist understands that there are courts of law. By and large, 
they are accorded respect. I am not as certain that every lawyer 
understands that there are courts of science as well. They are not as 
easily identified because they do not exist in a particular point in space, 
nor is there one man or woman in a black robe that symbolizes the court, 
nor a marble anteroom outside smelling of urine and industrial strength 
disinfectant. Courts of science are constructs of the mind, which bring 
clarity and coherency to scientific and technical matters. They are built 
not of marble, but from the scientific method. Every scientist is expected 
to serve as his or her own presiding judge, and if a costume is necessary, 
it is a white lab coat instead of a black robe. But these courts have 
certain rules also, just as courts of law. And the scientist who declines 
to practice his or her profession by the rules of science will soon find 
that he or she has earned only the derision of his or her colleagues, and 
eventually finds that he or she cannot continue to practice at all. 

Ultimately, forensic examiners must determine whether evidence is sufficient 
and reliable for their examinations. That is to say, is there enough evidence of 
sufficient quality to examine, and are the results of the examination going to 
be reliable enough to carry any conclusions? The courts, at a later point, will 
determine whether or not this is admissible. One does not necessarily hinge 
on the other, nor should it. 

Descriptive Section 

In the descriptive section of the report, the forensic examiner should describe 
the types of examinations performed and the steps involved before results were 
achieved. This description may require a single sentence, a short paragraph, or 
several pages. Failure to provide this information deprives third-party reviewers 
of knowing precisely how evidence was handled by the examiner and poten- 
tially filtered or even altered. 

Results 

In the results section of the report, forensic examiners should describe the 
nature and extent of ANY findings subsequent to their examinations — not 
just the findings they like or can explain clearly, but ALL findings from EVERY 
examination performed. 
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2 For a more complete 
discussion of inconclusive 
findings, refer to Chapter 3. 



In the presentation of findings, forensic criminologists will find themselves 
using statements that suggest varying degrees of confidence. They may even 
become accustomed to using vague terms or terms of art such as probably, likely, 
identify, match, consistent with, and reasonable degree of scientific certainty, to qual- 
ify the probability of findings. Without proper limits, this language can be mis- 
leading to those it is intended to assist. 

Conclusions expressed with confidence statements must be qualified and 
explained to the point of absolute clarity (Turvey, 2008). Without a high degree 
of internal clarification, findings may be misunderstood, misrepresented, and 
misapplied. Edwards and Gotsonis (2009) provide the following general advi- 
sory (p. 6-3): 

Forensic science reports, and any courtroom testimony stemming 
from them, must include clear characterizations of the limitations 
of the analyses, including associated probabilities where possible. 
Courtroom testimony should be given in lay terms so that all trial 
participants can understand how to weight and interpret the 
testimony. In order to enable this, research must be undertaken 
to evaluate the reliability of the steps of the various identification 
methods and the confidence intervals associated with the overall 
conclusions. 

When forensic criminologists have given findings, written or otherwise, there 
must remain no question as to whether the findings are certain and no ques- 
tion as to how certainty was established. After all, the purpose of presenting 
findings is to clarify the evidence, not muddle it. 

As mentioned in Chapter 3, a common Brady violation, often committed 
out of nothing more than ignorance, is related to the forensic practice of 
labeling a finding or report "inconclusive." There are forensic practitioners 
employed by the government, from fingerprint analysts to DNA techni- 
cians, who erroneously believe that inconclusive or indeterminate find- 
ings are not an actual result. Therefore, they feel comfortable withholding 
the existence of such tests and related findings by virtue of failing to write 
them up in a report or failing to disclose those kinds of reports to the 
defense. 

Inconclusive findings are, however, relevant to the reconstruction of a crime, 
the nature and extent of examinations performed, the evidence they were per- 
formed on, the quality of any testing, the competency of the examiner, and the 
legal proceedings that hinge upon the weight the court places on evidence of 
every kind. They are a result, just not one that is expected or even desired — and 
they must not be ignored. 2 
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FACT CHECKING 

Before preparing the final draft of a forensic report, forensic examiners should 
take care to check that facts relied upon are accurate and up to date. When they 
are working for the government, this means relying on supervisors, colleagues, 
and law enforcement investigators. However, when they are working privately, 
forensic examiners may rely on their clients (the attorneys) and their investiga- 
tors, either of which may have a more accurate and even encyclopedic knowl- 
edge of the case facts. It is therefore proper to allow either the clients or their 
investigators to fact-check the final report. They may even suggest questions that 
the forensic examiners failed to answer. It is improper, however, for attorneys or 
investigators to suggest changes as to final conclusions. Forensic examiners must 
stand behind their methods and results and not be swayed by those who have a 
stake in the outcome of legal proceedings that will be informed by them. 



PEER REVIEW 

Ultimately, the purpose of report writing is to make findings clear and to make 
a record of them. A secondary goal for scientists is to allow for peer review. 
Peer review refers to the appraisal of work and research by others in the same 
discipline or profession. It can happen when a report is in draft form, or when 
scholarly writing is in prepublication, so as to allow for refinement based on 
feedback. Or this process can take place after a final report or publication is 
rendered. Textbooks and journal articles are regularly critiqued in like formats, 
while forensic reports must be peer reviewed as part of the adversarial process 
by experts retained by opposing counsel. 

With respect to report writing in particular, Edwards and Gotsonis (2009) 
explain (p. 6-3): 

Although it is not appropriate and practicable to provide as much detail 
as might be expected in a research paper, sufficient content should 
be provided to allow the nonscientist reader to understand what has 
been done and permit informed, unbiased scrutiny of the conclusion. 

Good scientific practice invites peer review; it wants to suffer the crucible of 
peer examination and critique. In this way it becomes more informed of its 
own weaknesses and becomes better. Poor scientific practice avoids peer review 
and even chastises those who would deign to engage in it. 

In any case, it is strongly recommended that forensic examiners submit draft 
reports to one or more peers for review — to identify any shortcomings, failures 
in logic, or lapses in practice. When examiners are working for government agen- 
cies, a supervisor will likely perform this task. When they are engaged in defense 
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work, peer review requires a trusted colleague. It should be done without iden- 
tifying information to protect attorney-client privilege, and always with the cli- 
ent's permission. If the client says no, that is his or her call. However, it should 
be made clear that the very act of writing the report and supplying it to the state 
affords the opportunity for peer review should the client desire it. 

SAMPLE REPORT 

Forensic Examination Report 

To: Shari Greenberger, Sara Zalkin, Attorneys 

From: Brent E. Turvey, MS, P.O. Box 2175, Sitka, AK 99835 

Date: October 17, 2005 

Re: Kirstin "Blaise" Lobato case 

On July 8, 2001, the deceased body of Duran Bailey was found behind 
a garbage dumpster in an unlocked, three sided cement enclosure 
on West Flamingo Road in Las Vegas, Nevada. According to witness 
statements, he was homeless and slept in this location at night. Kirstin 
"Blaise" Lobato is charged with his murder. 

In August of 2005, this examiner was asked by Attorneys Greenberger 
and Zalkin to examine the forensic evidence in this case with respect to 
both a possible reconstruction of events and a motivational analysis of 
the offense behavior. 

Between September 16th and October 3rd of 2005, this examiner 
received material related to this case from Attorney Shari Greenberger, 
including, but not limited to: 

1. Las Vegas Metro Police Department (LVMPD) crime scene evidence 
list 

2. LVMPD crime scene diagram 

3. LVMPD Arrest and Incident Reports 

4. LVMPD Crime Scene and Evidence Reports 

5. LVMPD Investigator's Reports 

6. LVMPD Voluntary Statements of Witnesses 

7. LVMPD Forensic Laboratory Reports of Examination 

8. Crime scene and autopsy photos 

9. Autopsy report of Duran Bailey 

10. Autopsy Evidence Form 

11. APL toxicology report 
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12. Preliminary hearing testimony 

13. Trial testimony of Dr. Larry Simms 

14. Clark County Coroner's Investigation reports 

15. Reports and Testimony of Criminalist Tom Wahl, LVMPD Forensic 
Lab 

16. Report and Testimony of Joel Gellere, fingerprint examiner 

17. Report and Testimony of Defense reconstructionist, George 
Schiro 

18. LVMPD Reports and witness statements related to the sexual 
assault w/ weapon of Diann Parker on 7/1/01 

On October 1 of 2005, this examiner visited the crime scene in 
Las Vegas, NV during both daylight hours and evening hours with 
Attorneys Greenberger and Zalkin, and Investigator James 
Aleman. 

On October 5 th , 2005, Investigator James Aleman faxed this examiner 
an undated copy of "FOLLOW-UP NOTES" from the Clark County 
Coroner's Office by Investigative Staff Supervisor William Gaza relating 
to the death of Duran Bailey. It was advised that these notes had just 
been sent from the Coroner's office, and had not been discovered 
previously. 

FINDINGS 

After a careful review of the facts and information provided, it is the 
opinion of this examiner that: 

1. There is no physical evidence associating Kirstin "Blaise" Lobato, or 
her vehicle (a red 1984 Fiero), to the crime scene. 

2. The offender in this case would have transferred bloodstains to 
specific areas of any vehicle they entered and operated. 

3. The failure of Luminol to luminesce at any of the requisite sites 
in the defendant's vehicle is a reasonably certain indication that 
blood was not ever present, despite any conventional attempts at 
cleaning. 

4. There are several items of potentially exculpatory evidence 
that were present on or with the body at the crime scene but 
subsequently not submitted to the crime lab for analysis. 

5. A primary motive in this case is directed anger expressed in the 
form of brutal injury, overkill and sexual punishment to the victim's 
genitals. 

6. The wound patterns in this case may be used to support a theory of 
multiple assailants. 
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DISCUSSION 



1. There is no physical evidence associating Kirstin "Blaise" Lobato 
to the crime scene. 

According to LVMPD Forensic Lab Reports by Criminalist Thomas 
Wahl, all of the evidence from the body or the crime scene that he was 
asked to examine excluded Ms. Lobato. This includes: 

■ TAW 1, item 10 & IP: DNA from left and right fingernail clippings 
of Duran Bailey. 

■ TAW 3, item 16: DNA from saliva on a wad of chewing gum found 
at the scene with victim's blood on it. 

■ TAW 10, items 7, 8, & 9: DNA from blood sample and control 
swabs from sandal at scene. 

■ TAW 6, item 2: a pair of Nike Air shoes collected from Ms. Lobato 
were negative for blood. 

■ TAW 7, item 2: an aluminum baseball bat collected from Ms. 
Lobato was negative for blood. 

■ TAW 8, item 2: a seat cover collected from Ms. Lobato's vehicle 
was negative for blood. 

■ TAW 11, item 10: small pieces of unknown wax like trace 
evidence with "silver colored paper" collected from Duran Bailey's 
rectum at autopsy were not associated with Ms. Lobato's vehicle 
or any item associated with her. 

None of the footwear seized from Ms. Lobato by the LVMPD could be 
associated with the crime scene or the bloody footwear impressions 
found leading out of the crime scene area. 

None of the tire tracks found at the scene by the LVMPD were 
associated with Ms. Lobato's vehicle. 

None of the fingerprint examinations performed by the LVMPD 
associated Ms. Lobato with the scene or the crime. 

2. The offender in this case would have transferred bloodstains to 
specific areas of any vehicle they entered and operated. 

After stabbing the victim so many times, cutting off the victim's penis, 
moving the victim, and walking around in the victim's blood in such a 
confined space, the offender would have had blood on their hands and 
feet at the very least. 

This would necessarily result in bloody footwear impressions on the 
ground leading away from body, which was the case. It would also 
necessarily result in bloody transfer to the interior and exterior door 
handles, the steering wheel, the gearshift, the driver's side floor pads, 
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and any of the foot pedals. This transfer, even if wiped or washed away 
with conventional cleaning agents, would be detectable using Luminol. 

3. The failure of Luminol to luminesce at any of the requisite sites in 
the defendant's vehicle would be a reasonably certain indication 
that blood was not ever present, despite any conventional 
attempts at cleaning. 

Consider the following scientific facts regarding Luminol testing in a 
forensic context: 

■ When Luminol oxidizes, it glows in a process called 
chemiluminescence . 

■ It's not the blood that glows in a positive Luminol reaction, but 
the iron in the blood that makes the Luminol glow. 

■ Luminol oxidation is catalyzed by the presence of metal ions such 
as copper, iron, and cyanide. 

■ As blood dries, it turns brownish and rusty colored; Fe(2) oxidizes 
to Fe(3). Consequently, the older the bloodstain, the more intense 
the reaction with Luminol. 

■ Luminol is extremely sensitive; studies have shown that it can 
detect blood in 1 parts per million (1:1,000,000). This includes 
blood that may be found in urine. 

■ Luminol is sensitive enough to pick up minute traces of blood 
even when attempts have been made to wash it away with 
various cleaning agents such as bleach and ammonia. 

■ Luminol tests cannot distinguish between human blood and 
animal blood. 

■ Brass, bronze, and similar alloys containing copper can give false 
positives for blood when using Luminol. 

■ Luminol reacts with some cleaning agents, including certain 
bleaches, Fast Orange, The Works, Fantastic and Babo Cleanser. 

■ Luminol reacts with many difference kinds of vegetation. 

What this all means is that it takes considerable effort to clean any 
visible bloodstain from clothing to such a degree that Luminol would 
fail to detect evidence of its presence. This is in no small part why 
Gaennslen (1983) reports that (pp. 247-248): 

A number of compounds have been used for the [presumptive] 
tests, and in particular the test is often named after the 
chemical compound that is used. Some of the compounds are: 
benzidine, phenolphthalein, leucomalachite green, ortho-tolidine, 
tetramethylbenzidine, ortho-dianisidine, and luminol. 
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Most authorities agree that positive presumptive tests alone should 
not be taken to mean that blood is definitely present. A positive test 
suggests that the sample could be blood and indicates [the need for] 
confirmatory testing. On the other hand, a negative presumptive 
test is a reasonably certain indication that blood is absent, although 
in rare circumstances an inhibiting chemical could be present. 

This is in agreement with the testimony of LVMPD Criminalist Thomas 
Wahl (pp. 964-965): 

Luminol is used primarily to determine or to detect the possibility 
of blood being present on something that cannot be seen with the 
naked visual eye. And perpetrators do attempt, have been known 
to attempt to wash out blood from certain items such that they 
cannot be seen visually with the naked eye and that's why Luminol 
is an important tool in crime scene investigation to try to be able 
to detect blood that's not visually apparent and may have been 
washed out or diluted. 

According to Criminalist Wahl, the vehicle seat cover (TAW 8, item 5) 
and the interior left door panel (TAW 9) of Ms. Lobato's vehicle: 

. . .yielded weak positive presumptive tests for the presence of blood 
in one area of each item. Human blood could not be confirmed from 
either item. Human DNA was not detected in extracts prepared 
from swabbings collected from both items. 

Consequently, it is most accurate to say that no blood of any kind was 
found in Ms. Lobato's vehicle. Furthermore, it is a reasonable scientific 
certainty that no blood was ever transferred to those areas in or on the 
car where Luminol results were negative. This precludes the possibility 
that the person who committed this crime also entered and operated 
Ms. Lobato's vehicle immediately after its commission. 

4. There are several items of potentially exculpatory evidence 
that were present on or with the body at the crime scene, but 
subsequently not submitted to the crime lab for analysis. 

Item No. 01032493 1; EV# 0107082410 

" SEXUAL ASSAULT KIT, DOE, JOHN" 

This item appears to be a sexual assault kit performed on the victim in 
this case, Duran Bailey. According to the Autopsy Evidence Form by CSA 
Maria Thomas, this sexual assault kit contains combed pubic hair and a 
penile swab. At the very least, the penile swab and any pubic combings 
should be tested for DNA in order to confirm or refute the theory that any 
particular person had sexual contact with the victim prior to death. 
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It must be noted that the victim's actual penis was not collected and 
retained as an item of evidence, and was apparently buried with the 
victim's body (re: communication with Investigator James Aleman on 
October 5, 2005). 

Item No. 01034392 1; EV# 0107082410 

3— "CIGARETTE BUTTS" 

These items may or may not be the cigarette butts evident in photo 
40400012.jpg. The cigarettes in that photograph are located on the 
victim's right abdomen, left thigh, and left hand. 

The cigarettes in that photograph are associated with a single 
expended paper match (Item 1034392 2) located on his right thigh. 

The cigarettes in that photograph are associated with what appears to 
be ash in the same area. 

The cigarettes in that photograph may also be associated with dark 
injuries described vaguely under Chest and Abdomen; Item 1 as 
"scattered irregular and curvilinear pressure marks" (see p. 4 of the 
autopsy report). 

As evident in photograph 40400009.jpg, these cigarette butts were 
located under a plastic bag that shielded them from the garbage that 
was subsequently placed on top of the body. This associates them more 
directly with the crime and any related activity. Each cigarette could be 
examined for latent prints and tested for DNA to confirm or refute the 
theory that any particular person was at that location after the victim's 
pants were pulled down, but before the plastic bag was placed over the 
victim's body. 

Uncollected Item 

" White Paper Towels" 

According to the recently discovered FOLLOW-UP NOTES from 
the Clark County Coroner's Office by William Gazza, referencing 
observations at the scene on 07/09/01 on the first page: 

The decedent's penis had been cut off, but the testicles remained. 
There were what appeared to be white paper towels stuffed in the 
open wound in this area. 

This examiner is unable to locate any reference to white paper towels (or 
any other paper towels) having been collected from the body at the scene, 
or submitted to the lab for latent or bloody print examination. This item, 
having been placed into the wound by the offender, could have contained 
valuable exculpatory evidence that is now apparently irrecoverable. 
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5. A primary motive in this case is directed anger expressed in 
the form of brutal injury, overkill and sexual punishment to the 
victim's genitals. 

According to Turvey (2002, p. 307) motives are the "emotional, 
psychological, and material needs that impel and are satisfied by 
behavior. " 

There is no profit motivation evident in this case as, the victim is 
homeless, has no valuables, is indigent and obviously so to all. 

There are no power motivations evident in this case, as these involve 
only the force necessary to commit the offense (a robbery, rape or 
homicide). They do not involve overkill. 

Intense, directed anger is evidenced in this case by the combination 
of brutal force, lethal force, overkill, and the time spent with the victim 
inflicting superficial cuts and performing peri/post-mortem sexual 
mutilation. 

Brutal and lethal force is evidenced in this case by repeated injuries 
that inflict tremendous damage until death results: the cumulative 
blunt force trauma, stab wounds, and incise wounds to the victim's 
face, neck and head. These include, but are not necessarily limited to: 

■ The contusion to the back of the scalp; 

■ The 4.5-inch superficial incised wound to the left neck. 

■ Multiple abrasions and contusions to the left side of the face and 
head; 

■ Multiple abrasions and contusions to the right side of the face and 
head; 

■ The 1.2-inch stab wound to the anterolateral right forehead; 

■ The superficial incised wound group to the left lateral neck; 

■ The pre-mortem stab wound evident to the remaining 
scrotum; 

■ The stab wound and associated 2.5-inch incise wound on the 
anterolateral left neck; 

■ The stab would to the left chin; 

■ The 0.6-inch stab wound to the anterior neck; 

■ The 1.2-inch incise wound above the right eye; 

■ The multiple superficial incise wounds in near the left eye and 
eyelids. 

■ The multiple lacerations of the lips, associated with the fractures 
and avulsions of the teeth; 

■ The .75-inch incise wound on the chin; 

■ The 2.8-inch incise wound to the left upper chest. 
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Overkill is evidenced by injury that goes beyond what is needed to kill 
the victim, including, but not limited to: 

■ the postmortem removal of the penis and associated partial 
removal of the scrotum; 

■ the incise wound to the rectum; 

■ the incise wound to the perineum; 

■ the four postmortem stab wounds to the upper abdomen. 

It is a common misapprehension that this kind of sexual mutilation 
(cutting off the victim's penis; incising the victim's rectum) may 
suggest a female attacker. 

In the context of a homicide, this form of sexual mutilation is almost 
exclusively associated with male victims killed by male offenders. In 
such cases, one or more male offenders kill a male victim and remove 
his penis in the peri/ post-mortem interval to: 

■ satisfy jealousy, spite or rage relating to real or perceived sexual 
rivalry; 

■ punish or torture the victim for a real or perceived 
wrong — retribution ; 

■ collect a trophy; 

■ feminize a victim in an attempt to "normalize" a sexual assault. 

Moreover, a nationwide Westlaw search of state and federal appellate 
cases revealed only 16 homicides where an adult victim's penis was 
actually cut off. In all but one case it was a male, or a group of two or 
more males, who committed the murder and the ultimate removal of 
the victim's penis. 

■ Most of the cases involved brutal attacks to the victim prior to 
death, even torture in some cases, and evidence of overkill. 

■ 7 of the cases involved multiple male offenders (2-8). 

■ More than 1/3 of the cases involved homosexual offenders. 

Notably, the alleged circumstances in only one case involved a female 
acting alone to attack, subdue, and remove the penis of an adult male 
victim — Nv v. Kirstin Blaize Lobato. 

6. The wound patterns in this case may be used to support a theory 
of multiple assailants. 

The wound patterns and bloodstains in this case evidence that the 
victim was attacked in the location where he was found, that he 
fought back at first given the defensive injuries on his hands and 
forearms, but that he was ultimately overpowered and unable to 
physically resist. 
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The victim was subsequently beaten, cut, and stabbed repeatedly all over 
the face, head, neck, and abdomen from all directions and with multiple 
weapons (at least one blunt force object and one sharp force object). 

It would be irresponsible not to suggest the theory that more than one 
person was involved in the attack on the victim given the following: 

■ Evidence of multiple weapons; 

■ multiple injuries at a wide variety of locations from multiple 
directions; and 

■ stab and incise wounds of varying lengths and depths. 

It is important to note that the available physical evidence does not 
disprove this possibility. Nor does the case material suggest that this 
issue has been seriously explored or properly addressed by any of the 
forensic experts in this case. 

Please do not hesitate to contact me with any questions. 



Brent Turvey, MS — Forensic Science 
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SUMMARY 

Depending on the expert asked to opine on a given case, reports of various types 
can range in length and quality. This can be the result of many factors, includ- 
ing a lack of education on how to write a report properly, the format to be used, 
what to include, and so on. No matter the reasoning, though, there is no excuse 
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for deficient reporting at any time, let alone when the opinions given should 
be of court quality. To serve their purpose then, forensic criminologists must be 
competent at the task of intelligible writing, and their reports must be compre- 
hensive with regard to examinations performed, findings, and conclusions. It 
is also critically important for criminologists to operationalize the terms which 
they are using to explain their findings, to use a standard format when writing 
their reports, as well as to include their name, signature, and the date. 

When conducting their analyses for court, forensic examiners must determine 
whether evidence is sufficient and reliable. That is, is there enough evidence 
of sufficient quality to examine, and are the results of the examination going 
to be reliable enough to cany any conclusions? The courts, at a later point, 
will determine whether or not this is admissible. When forensic criminologists 
have given findings, written or otherwise, there must remain no question as to 
whether the findings are certain and no question as to how certainty was estab- 
lished. Forensic criminologists and other examiners should also make them- 
selves open to and seek out opportunities for fact checking and peer review. 
These are crucial components of any robust examination. 

Review Questions 

1. Why is it important for forensic criminologists to write down their conclusions? 

2. What does it mean to operationalize the terminology which is being used? Why is 
this important? 

3. Describe some of the necessary sections in a forensic report. 

4. Why might forensic examiners prefer not to include their name and signature on a 
given report tenured to the court? 

5. What is involved in the chain of custody section of a forensic report? Why is this 
important information for the court? 

6. What is the difference between legal and scientific sufficiency of evidence? 

7. T/F Forensic examiners should include all findings from every examination 
performed in their report. 

8. What is fact checking? Why is it important to fact check before submitting a 
report? 
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CHAPTER 17 



The Nature and Role of Expert 
Forensic Testimony 



David Field 



There will probably always be tension between trial advocates and expert wit- 
nesses of all disciplines. The reason is that each of them speaks a different lan- 
guage, and each of them is regarded as an "expert" in what he or she does. It 
is important for the "expert" criminologist to appreciate that professional trial 
advocates do not take kindly to other so-called experts trespassing on their turf 
and parading another expertise before the jury or trial judge. Call it profes- 
sional arrogance, but in a courtroom, trial advocates tend to regard themselves 
as the only experts who should be seen and heard. 

There is also the problem created by the fact that trial lawyers, on the whole, are 
not comfortable in other disciplines. They are in fact likely to know as much 
about some forensic specialities (e.g., DNA, forensic anatomy, psychopharma- 
cology, and so forth) as they do about ancient history or spoken Mandarin. 
In those circumstances, they are in all probability defensive and tend toward 
reductive displays of behavior designed to simplify the evidence of the forensic 
expert to language that they, as lawyers, can understand. They also share this 
discomfort over expert subject matter with the members of the jury and will 
often play on that unfamiliarity in an attempt to make the expert witness seem 
like a pompous irrelevance — that is, unless, of course, the witness is one whom 
they have called. 

Perhaps worse than ignorant advocates are the semi-educated. Some lawyers 
have taken the trouble to acquire limited knowledge in the subject area of the 
expert and may then seek to show it off before the jury. This is a particular 
hazard for criminologists, since many law students these days take a course 
in criminology as part of their degree studies or include criminology texts 
among their leisure-time reading lists. The result is the worst of all critics — 
the one with only a smattering of knowledge, which gets in the way of a true 
understanding of the depth of the subject and the many conflicting layers of 
professional opinion within it. 
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These tensions, and those associated with them, arise and persist regardless of 
country, courtroom, or jurisdiction. Every adversarial system suffers from these 
constraints in one form or another. Consequently, though specifics in this 
chapter are drawn from the author's knowledge and experience with Australian 
law and courts, they are representative of issues encountered just about every- 
where else. 

Against this unpromising background, we may now examine the formal 
relationship between trial lawyer and expert witness. 

WHO NEEDS EXPERTS? 

The short answer to the (usually rhetorical) question "Who needs experts?" is 
"the court." As society becomes more complex and more technology driven, 
courts of law, which are called upon to make important decisions about the 
lives and financial interests of others, require increased guidance in areas where 
they have no knowledge or expertise of their own. The history of the courts' 
use of expert witnesses mirrors very closely the history of the availability of 
technical expertise to assist in that decision making. 

In the sphere of criminal law, for example, since the dawn of the twentieth cen- 
tury we have known of the possibility of identifying perpetrators of crime by 
means of the individual "ridge characteristics" of their finger-ends. This tech- 
nique became familiar to Australian criminal lawyers, crime fiction writers, 
and TV court drama buffs as "expert fingerprint evidence" after its official wel- 
come into the Australian justice process as early as 1912. As the century pro- 
gressed, we also learned how to identify people by means of their blood groups, 
and "forensic serology" dominated our criminal courts until the advent of the 
"generic fingerprint" of DNA in the 1990s. 

Civil law went down a similar road. As reported by Smith and Bace (2002, 
pp. 116-117): 

Throughout the twentieth century there was one constant trend in the 
litigation of cases involving new technologies — that is, the increased 
use of technical and scientific expert witnesses. During that period, 
auto mechanics, accident reconstruction specialists, engineers of all 
kinds, and hundreds if not thousands of other speciality technical 
experts were required to testify in hundreds of thousands of cases. . . 
health care professionals have experienced an explosive growth 
in the number of lawsuits that allege both human and technical 
failures resulting in death or injury... Construction failures have also 
generated a large number of experts who frequently testify about 
the poor construction of bridges, highways, and buildings and also 
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about their failures or collapses... Since World War II, both the private 
and commercial airplane industries have needed to identify experts 
to testify in hundreds of cases that are litigated based on claims of 
technical or human failures, or both. 

As human knowledge has been developed, along with resulting technologies, 
so has the ability and then ultimately the need to use that knowledge in the 
resolution of legal disputes. As long as technology and scientific theory are 
a part of the lives we lead, the crimes we commit or suffer, and liabilities we 
incur, the justice system will have need of experts to explain how they work 
and apply. 



WHEN DO WE NEED EXPERTS? 

An expert is required whenever courts are asked to reach a decision based on 
facts that are not within their general life experience to interpret. This begs 
a supplementary question: "Is this something which might reasonably be 
expected to lie within the everyday knowledge of the average jury member or 
judge, or is it something which requires years of training and experience to 
fully appreciate and interpret?" 

As one would expect, such distinctions and determinations routinely call for 
"line-ball" decisions. Even when the case involves a jury, it will ultimately be 
the judge who makes that call. Very often, he or she will be doing so at the 
request of counsel for one side in a case, who has access to the testimony of 
an expert who may be expected to give evidence favorable to the party whom 
he or she represents. Equally, counsel against whose client such evidence will 
operate will be seeking to argue that the matter in hand is one which may be 
safely left to the court to determine, without the need to call for expert testi- 
mony. Such is the adversarial process: each side touts the value and merits of 
experts when expert opinions are favorable and marginalizes them when the 
opposite is true. 

The problem is more acute when the issue in question is not obviously one 
of scientific specialty (such as DNA or forensic pathology), but rather comes 
close to the "everyday" life experience of those who will be making the final 
decision. As explained in the High Court's ruling in Murphy v. Regina 1 (1989, 
pp. 130-131): 

Admission of [expert] evidence carries with it the implication that 
the jury are not equipped to decide the relevant issue without the 
aid of expert opinion and thus, if it is wrongly admitted, it is likely to 
divert them from their proper task which is to decide the matter for 
themselves using their own common sense. 



1 ln this case, it was held that 
expert evidence would have 
assisted a jury in deciding 
whether or not the vocabulary 
and sentence structures 
employed during the course of 
an alleged confession by a youth 
were appropriate for someone 
with a "literacy age" of 1 0, since 
child psychology is not a matter 
in which we are all proficient. 
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2 Morling, J. (1987) in the Royal 
Commission of Inquiry into 
the Chamberlain Convictions 
report. The Chamberlain case is 
now regarded as one in which 
a jury was seriously misled 
by so-called "expert forensic 
evidence" that was seriously 
flawed. 



Fairly and squarely within the "everyday" category come matters of human 
emotion, and in Regina v. Turner (1975), the English High Court held that a 
jury was perfectly capable of assessing, from its own "life experience," the likely 
emotional effect on a young man of being told by his girlfriend that she had 
been unfaithful to him. Expert testimony from a psychologist was therefore not 
necessary to assist the jury. 

Criminologists are likely to run into this problem on a fairly regular basis 
because their subject matter is one on which just about everyone has a point 
of view. Just about everyone who reads the news or watches television thinks 
he or she understands crime and criminals. This delusion persists to the point 
where professionals untrained in criminology, and even some laypersons, con- 
sider its practice a matter of common sense. For example, consider a proposal 
to call an expert criminologist to testify in the local Planning and Environment 
Court regarding the likely impact on a local residential community of having 
a brothel (legal in many parts of Australia and in some parts of the United 
States), or perhaps a strip club, operating from business premises in the cen- 
ter of a busy street. If this were to be near a primary school or church, the 
"other side" can be almost guaranteed to argue, "We don't need experts, Your 
Honor — everyone knows that the local residents are likely to have their 'qual- 
ity of life' diminished by this proposal, and we shall be calling local residents 
to testify to this effect." 

Likewise, the proposal to call, as an expert witness, some university professor 
who has just completed a three-year research program on the deterrent effects 
of close-circuit television (CCTV) cameras installed in shopping malls, is likely 
to be met with derisive comments such as "What a waste of public money that 
was; we all know that we behave differently when we're being watched." 

The problem in such cases is the failure to be aware of the depth of research 
that has been conducted into areas of social activity in which nonexperts may 
believe they are well informed and experienced but in fact are not. 

The situation comes down, in the end, to whether or not the subject matter at 
hand has been treated by those who earn their livings from it as a "specialist" 
area, and, if so, whether or not it is "safe" to allow nonspecialists to hear what 
the specialists have to say. This is for the very important reason that (Morling, 
1987): 2 

Juries may attach great weight to the opinions of experts on matters 
outside the competence of the layman to understand. It is essential 
that everything possible be done to ensure that opinions expressed by 
experts, especially Crown experts, be soundly based and correct. 

Ultimately, if the judge in a given case remains unconvinced that an expert's 
opinions are beyond his or her ability to comprehend without assistance, then 
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the expert's testimony will likely be deemed unnecessary and inadmissible — 
regardless of its quality. If, however, the advocate proposing expert testimony 
makes a compelling argument to the court, then such testimony may be admit- 
ted for the jury to hear. In this fashion, forensic experts of every kind are very 
much at the mercy of their attorney clients. 



THE SAFEGUARDS 

Like most advances in the use (and the corresponding risk of abuse) of expert 
evidence, the first "threshold tests" controlling its admissibility were introduced 
in the United States, in the so-called Frye-Daubert rulings of their Supreme 
Court. 3 One of Australia's leading judges, J. A. Heydon (now Justice Heydon of 
the High Court), in Makita (Australia) Pty Ltd v. Sprowles (2001) rolled all these 
tests together when he ruled that (pp. 743-744): 

. . . [I]f evidence tendered as expert opinion evidence is to be admissible, 
it must be agreed or demonstrated that there is a field of "specialised 
knowledge" ; there must be an identified aspect of that field in which 
the witness demonstrates that by reason of specified training, study or 
experience, the witness has become an expert; the opinion proffered 
must be "wholly or substantially based on the witness's expert 
knowledge" ; so far as the opinion is based on facts "observed" by the 
expert, they must be identified and admissibly proved by the expert, 
and so far as the opinion is based on "assumed" or "accepted" facts, 
they must be identified and proved in some other way; it must be 
established that the facts on which the opinion is based form a proper 
foundation for it; and the opinion of an expert requires demonstration 
or examination of the scientific or other intellectual basis of the 
conclusions reached: that is, the expert's evidence must explain how 
the field of "specialised knowledge" in which the witness is expert by 
reason of "training, study or experience," and on which the opinion 
is "wholly or substantially based," applies to the facts assumed or 
observed so as to produce the opinion propounded. If all these matters 
are not made explicit, it is not possible to be sure whether the opinion 
is based wholly or substantially on the expert's specialised knowledge. 
If the court cannot be sure of that, the evidence is strictly speaking not 
admissible, and, in so far as it is admissible, of diminished weight. 

Since these are the accepted tests for the admissibility of expert evidence, they 
are also the grounds upon which the proposal to adduce expert testimony will 
be attacked by opposing counsel during the voir dire. 4 Additionally, in the United 
States, these are guidelines that judges may follow and be held accountable for 
by appeals courts, but they are by no means uniformly adopted or enforced 
even when it is suggested otherwise. That is to say, judges in the United States 



3 Fryev. United States, 293 F 
1013 at 1014 D.C.Cir, 1923 
and Daubert v. Merrill Dow 
Pharmaceuticals: 509 U.S. 579 
(1993). 



4 This legal term, which is 
French for "speak the truth," 
refers to the challenges made 
against the suitability of jurors 
or the credibility of witnesses. 
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are perfectly within their authority to disregard these guidelines at will and do 
so routinely as it suits their purpose. We may now examine them one by one. 

1. There must be a field of "specialized knowledge." 

This issue has already been fully considered previously. The first line of attack 
of any counsel seeking to have proposed expert testimony excluded will be to 
allege that it does not originate in any area of knowledge which is not within 
the capability and experience of those (i.e., the jury or the judge in the increas- 
ing number of cases in which judges decide matters without a jury) with the 
responsibility of making the ultimate decision on the facts. The examples cited 
earlier, involving brothels in residential areas and the deterrence value of CCTV 
equipment, serve to illustrate the sorts of challenges which criminologists may 
expect to face in practice, given the number of amateur criminologists who 
seem to exist within our midst. 

2. The witness must demonstrate that he or she has 
become an expert in an "identified aspect of that field" 
by virtue of "specified training, study, or experience." 

This guideline does not in practice give rise to much difficulty, given that con- 
temporary professional practice is for the proposed expert to attach a copy of 
his or her curriculum vitae (CV, a.k.a. expert resume) to his or her report. But 
sometimes counsel for the opposing side prove themselves to be particularly 
adept at nit-picking their way through that CV and pointing out that, for exam- 
ple, while the proposed expert may have a Ph.D. in Molecular Biology, he or 
she has no laboratory experience in the isolation and comparison of DNA seg- 
ments. In some areas of medical science, practical experience and postgraduate 
publications are regarded as more important than formal academic qualifica- 
tions, and unless the proffered expert can point to recent research and/or pub- 
lication in precisely the narrow field in which he or she is proposing to testify, 
that expert will be challenged regarding his or her expertise. 

For example, in Regina v. Parenzee (2007), in which Parenzee sought to adduce 
expert testimony tending to challenge the widely accepted belief that unpro- 
tected sex can lead to the spread of the HIV virus, the trial judge rejected the 
evidence of the witness in question ("E") in the following terms: 

A person's practical experience must be relevant. If a person has work 
experience and has developed their knowledge from learning from 
others and being taught, that may be sufficient to qualify the person 
as an expert. In many disciplines, practical experience is essential... 
Simply reading about the subject may not be sufficient.... [E] has no 
practical experience. She has never worked with patients who are 
said to be infected with HIV, or with any virus. She has never treated 
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or diagnosed patients who have viruses. She has never worked in 
laboratories or conducted research. She has no practical experience. 
She has given evidence on the topics of virology, immunology, 
epidemiology, microbiology and microscopy. She has no practical 
experience and she has never worked in any of the areas. 

In such ways, the judge may step in and limit expert testimony or exclude it 
entirely. 

3. The opinion which is given must be "wholly or 
substantially based on the witness's expert knowledge." 

The major risk in this context is of the witness being coaxed out of the area 
in which he or she is truly expert, into a field in which his or her knowledge, 
although far superior to that of the layman, does not really qualify as being 
based on practical and current expertise. 

A good illustration of this process in action arose in the late 1990s with regard 
to the evidence given by a clinical and forensic psychologist in a New South 
Wales case that became the subject of a High Court appeal. The case in question 
was HG v. Regina (1999). HG had been convicted of two counts of sexual abuse 
of his de facto wife's 8-year-old daughter. This occurred following the refusal 
of the trial judge to admit evidence from a psychologist, Dr. M., to whom the 
girl had been referred for assessment by her general practitioner (GP) after the 
offenses had come to light. Dr. M. had experience in counseling emotionally 
disturbed children and in counseling child victims of sexual abuse, and the 
GP referring the child to him had done so because of alleged "internal incon- 
sistencies" in the child's allegations. 

Dr. M. therefore began his assessment of the child with some cynicism, which 
only increased when he learned that the child had experienced a disturbed 
earlier childhood at the hands of a violent, drug-abusing father who had 
received treatment in a psychiatric hospital before his death. The father had 
also had custody of the child for a period of a month, following which the 
child, on her return to her mother, experienced emotional difficulties both 
at home and at school, including frequent nightmares in which she would 
call out "Stop it, Daddy." These behaviors ceased before her mother entered 
into her relationship with the accused, and by contrast there were no sub- 
stantial changes in her behavior after the alleged sexual assaults on her by 
the accused. 

Not surprisingly, Dr M. reached certain conclusions that were favorable to the 
defense, namely that the child had been the victim of sexual abuse, but not by 
the accused when she was 8 and 9 years old. Rather, her own natural father 
had victimized her when she was less than 5 years of age. It was this portion of 
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Dr. M.'s report, which, it will be recalled, had been compiled for the victim's GP 
and which the defense subsequently sought to rely upon. 

In upholding the trial judge's decision to exclude this evidence, the High Court 
had this to say (HG v. Regina, 1999, pp. 41-44): 

If all that [M] had said was that, based on his study, training and 
experience, he considered that the behaviour of the complainant 
during 1992 and 1993, as recounted to him by others, appeared to 
be inconsistent with her having been sexually abused during that 
time. . . then that might have been one thing. It would have required 
identification of the facts he was assuming to be true, so that they 
could be measured against the evidence; and it would have required 
or invited demonstration of examination of the scientific basis of the 
conclusion. However, that was not what the defence wanted from 
him... What defence counsel wanted was evidence of his opinion that, 
although the complainant had been abused, the abuse had occurred 
back in 1987 when, for a period of a month, she was in the custody of 
her father, and that it was her father who was the abuser. That opinion 
was not shown to have been based, either wholly or substantially, 
on [M's] specialised knowledge as a psychologist. On the contrary, 
a reading of his report... reveals that it was based on a combination 
of speculation, inference, personal and second-hand views as to the 
credibility of the complainant, and a process of reasoning which went 
well beyond the field of expertise of a psychologist... 

Logically, there were a number of competing possibilities. The 
complainant may have been sexually abused by nobody; she may have 
been abused, as she claimed, by the appellant; she may have been 
abused by her father; she may have been abused by both her father 
and the appellant; she may have been abused by some person or 
persons unknown. It was not demonstrated, and it is unlikely, that it is 
within the field of expertise of a psychologist to form and express an 
opinion as to which of those alternatives was to be preferred. 

. . . Experts who venture an opinion (sometimes merely their own 
inference of fact), outside their field of specialised knowledge may 
invest those opinions with a spurious appearance of authority, and 
legitimate processes of fact-finding may be subverted. The opinions 
which [M] was to be invited to express appear to provide a good 
example of the mischief which is to be avoided. 

The appeal was dismissed. Part of the court's concern, expressed in the portion 
of the judgment cited here, is that an expert was asked to decide questions of 
fact which more properly may be thought of as being the function of the jury. 
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Moreover, the expert was being led not just up to that line but well over it by 
counsel. The expert was being asked to be more specific and more certain than 
the court was comfortable with, especially given the expert's lack of expertise. 

Let us revert back to the example of the criminologist called as an expert wit- 
ness on the deterrent effect of CCTV cameras in public places on the basis of 
recently completed research the criminologist had conducted into the subject. 
A similar outcome (i.e., a rejection of the evidence) might be expected were he 
or she to be asked to comment on the potential deterrent effect of the alter- 
native strategy of increasing the visible police presence on the same streets. 
Unless the criminologist has a sufficient amount of the relevant expertise, the 
court will likely be unwilling to let him or her go further. 

4. That opinion must, if based on facts, either be based 
on facts "observed" by the expert which are "identified 
and admissibly proved by that expert," or be based on 
"assumed" or "accepted" facts identified and proved in 
some other way. 

The opinions of an expert witness are no better than the facts upon which they 
are based. As a consequence, the easiest course open to counsel seeking to 
destroy that evidence is to undermine those facts. For example, "time of death" 
in a murder trial may be heavily dependent upon the ambient air temperature 
in the vicinity in which the body lay before it was discovered. Therefore, evi- 
dence to the effect that the temperature in question was a degree or two over or 
under that assumed by any forensic scientist when compiling his or her report 
and reaching a conclusion can convert that report into so much waste paper. 
It can also have the same effect on any expert reports that rely on such a foren- 
sic scientist's findings. 

Similarly, consider the criminologist who has conducted a series of street sur- 
veys investigating the number and description of persons passing by the front 
entrance of a building that is proposed to convert into a brothel. If it can 
be proved that those surveys were conducted solely during school holidays 
when there are more young people in evidence, then the conclusions reached 
in the subsequent report may be seriously undermined. This is in no small 
way a warning to criminologists that research must be not just relevant but 
representative. 

One of the most dramatic examples on record of expert evidence being trashed 
by a fundamental undermining of assumed facts, in Australia, was that which 
occurred in Regina v. Ryan (2002), in which the Victorian Court of Appeal 
quashed a rape conviction based entirely on DNA samples allegedly taken from 
the accused. When matched with DNA material allegedly taken from the crime 
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scene, the DNA from the accused put him in the same "one in 1.5 billion" pop- 
ulation group as the perpetrator. Although this explanation sounds very con- 
vincing, the problem was that the expert who gave the DNA matching evidence 
was not responsible for collecting either sample, but based his opinion entirely 
on computer-generated printouts. As explained in Corn (2006, p. 350): 

In R vRyan [2002] VSCA 176, the accused was charged with rape. The 
case was purely circumstantial. The key prosecution evidence was an 
alleged DNA match between the accused and a sample found at the 
scene. Expert evidence regarding the DNA results was given by the 
relevant forensic scientist, based on statistical data provided to him by 
other staff at the Forensic Science Centre. In effect, the expert's opinion 
was based wholly on hearsay evidence and as there were no applicable 
exceptions to the hearsay rule, the entirety of the expert's opinion 
should not have been admitted. In the absence of that evidence, a 
verdict of guilty could not be sustained. On appeal against conviction, 
the majority of the Victorian Court of Appeal stated (at [15]): 

Where it is evident to an appeal court after the completion of a 
criminal trial that on the evidence adduced before the trial court, 
the prosecution was doomed to failure, only in rare situations would 
a retrial be ordered. The simple failure of the prosecution to adduce 
crucial evidence which may have been available to it would not 
satisfy this requirement. 

The court ordered that a verdict of acquittal be entered. The court 
also took into account the fact that the accused had already served 
a significant part of the sentence, the fact that key items of forensic 
evidence had been destroyed and that two years had elapsed between 
the trial and the appeal. 

In the absence of any other evidence relating to the collecting of the samples 
(which had since been destroyed), and their connection with the accused, the 
conviction had to be overturned. This is among the gravest outcomes related 
to the conduct of any forensic expert. However, in this particular case, it was 
entirely preventable. 

5. It must be shown that the facts upon which the 
opinion is based form a "proper foundation for it." 

Another popular line of attack from opposing trial lawyers is to challenge the 
logical connection between the facts upon which the expert report has been 
based, and the conclusions that have been drawn from it. Consider our exam- 
ple regarding the deterrent effect of CCTV cameras. If the expert criminologist 
has based his or her conclusion that such cameras are "effective in reducing 
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crime" on a reduction in the number of reported crimes during the survey 
period after the installation of the cameras, the criminologist's entire thesis 
could be simply destroyed by pointing to some alternative explanation for the 
reduced reporting rate (such as the increased presence of uniformed police in 
the same area during the same period). 

A common hazard currently faced by DNA experts giving evidence in court is 
not the primary conclusion regarding the "match" between the DNA profile of 
the accused and that found at the crime scene (which it is usually beyond the 
scientific skill of the lawyer to challenge), but rather the statistical conclusions 
regarding the strength of that match using population databases. Consider the 
case of California v. Michael Pizarro (2003). Mr. Pizarro was initially convicted 
of rape largely on the basis of a DNA match determined and explained in court 
by the FBI Crime Laboratory. As detailed in Jarvis (2003): 

A 1990 murder case, the first one in Madera County to use DNA 
evidence to help gain a conviction, was overturned by the Fifth District 
Court of Appeal in July and will be retried in Madera County Superior 
Court. 

"The conviction was overturned because of the DNA calculations the 
FBI used, " District Attorney Ernie LiCalsi said. 

LiCalsi prosecuted the case that occurred June 10, 1989 in the 
mountain community of North Fork. According to reports, Michael 
Pizarro, then 20 years old, brought his wife and their 5-month-old son 
to North Fork to visit his mother, Chris Conston. The couple lived in 
Clovis. 

The victim was 13-year-old Amber Barfield, Pizarro's half sister, LiCalsi 
said. 

"This was the first case when DNA (evidence) was used in Madera 
County," LiCalsi said. "In fact, it was one of the first (cases) in the state 
(to use DNA evidence)." 

Pizarro attended a party that night, got into an argument with his wife, 
Sandy Pizarro, and left on foot. He admitted during the trial that he was 
heavily intoxicated. He walked in front of the truck Sandy Pizarro was 
driving, and at one point even laid in the roadway. 

Unable to get Pizarro into the truck, Sandy Pizarro drove to Conston's 
home, picked up Amber Barfield and returned at about 2:30 a.m. to try 
and locate Pizarro. 

Sandy Pizarro lost track of Amber, who climbed out of the truck to try 
and find Pizarro. 
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5 ln 2002, Dr. Dwight Adams 
was appointed Director of 
the FBI Crime Laboratory, 
subsequent to being the Chief 
of the DNA Unit. 



Sandy Pizarro reportedly testified that she heard a scream, a muffled 
sound, and then silence. She returned to Conston's house, and Conston 
contacted the sheriff's department. 

Deputies joined Sandy Pizarro and Conston in the search, and shortly 
after 4 a.m. the search was temporarily called off. 

It wasn't until 5:50 a.m. that Michael Pizarro returned to Conston's 
house. According to the appellate courts opinion, Pizarro was "dirty, 
sleepy and appeared ... to be drunk. " 

About 7 a.m. deputies continued the search. But it wasn't until they 
questioned Pizarro at about 8 a.m. that they learned they were looking 
in the wrong area. 

Pizarro told deputies to look about one-tenth of a mile farther west. 
It was there they found Amber's body. She had been raped, beaten and 
suffocated. 

Samples of bodily fluid found on the body and Pizarro's blood were sent 
to the FBI laboratory in Washington, DC for testing. 

"At that time, the FBI was the only one doing these tests," LiCalsi said. 

According to FBI Special Agent Dr. Dwight Adams, 5 who performed 
the DNA analysis, the fluid found on the victim's body matched the 
blood sample taken from Pizarro. 

The appellate court ruled that, "despite the prosecution's 'strong 
circumstantial case' against (Pizarro), the DNA identification evidence 
clearly 'sealed (his) fate'." 

The court ruled that the scientific issues surrounding the DNA findings 
were "straightforward evidentiary issues disguised by technicality" 
and when those issues were exposed, it became clear that they 
were "plagued by a persistent and insidious tendency to assume the 
defendant's guilt. " 

The test conducted by the FBI used an ethnic data base, which 
excluded any suspects who were not Hispanic, according to the 
appellate court opinion. The court also said that the evidence did not 
show that the "perpetrator in this . . . case was Hispanic based solely 
upon the . . . (DNA) pattern found in the evidence . . . left at the crime 
scene by the perpetrator. " 

Pizarro is half Hispanic. 

A Hispanic database had been used by the FBI in preparing their calculations 
solely because Pizarro was Hispanic. The fallacy here, of course, is in the basic 
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assumption that the perpetrator must also be Hispanic. There was in fact no 
direct evidence to support such an assumption other than the fact that Pizarro 
himself was the prime suspect. 

The relevant testimony of Dr. Dwight Adams, Director of the FBI Crime Lab 
from 2002-2006, is provided and discussed in California v. Michael Pizarro 
(2003, pp. 623-626): 

At trial, there was evidence that the victim was last seen as she 
approached the area where defendant, who was half Hispanic, had 
been not long before. This was the extent of the evidence offered to 
establish that the perpetrator was Hispanic (or half Hispanic). 

Adams, who conducted the scientific work in Pizarro's case in 1989, 
was the sole scientific witness at trial. He testified that "[t]he likelihood 
of finding another unrelated Hispanic individual" with a profile similar 
to the perpetrator's and defendant's profiles was approximately 1 in 
250,000. His 1990 testimony follows: 

[PROSECUTOR:] What is your opinion as to the chances of another 
Hispanic male having the same DNA profile as Mr. Pizarro? 

[ADAMS:] The likelihood of finding another unrelated Hispanic 
individual with a similar profile as Mr. Pizarro is one in approximately 
250,000. 

[PROSECUTOR:] And this would also be the same statistic for the 
probability of a match of a DNA profile between the [perpetrator's DNA] 
obtained from the vaginal swab? 

[ADAMS:] That is correct. 

[PROSECUTOR:] Same statistic? 

[ADAMS:] Yes. 

[PROSECUTOR:] And, again, this is only with Hispanic men? 

[ADAMS:] Hispanics, not broken down into gender. [1f] ... [1f] 

[PROSECUTOR:] Dr. Adams, we have been talking about the chance 
for a match within the Hispanic community. Would the statistics for a 
match within the Caucasian community be different? 

[ADAMS:] Yes, generally there are going to be some differences in the 
population data from the different populations. So that's why we keep 
them separate. That's why we have a Caucasian and a Black and a 
Hispanic, American Indian population because there are differences. [If] 
So if I were to compare one person in each of those different populations 




CHAPTER 17 The Nature and Role of Expert Forensic Testimony 



I would come up — I'm sure I would come up with somewhat different 
results because in one population that pattern may be very rare, and 
another population that same pattern may be very common. 

[PROSECUTOR:] Have you done any of the calculations necessary to 
determine what the chances are of having matches of this particular 
DNA profile within the Caucasian community? 

[ADAMS:] Yes. 

[PROSECUTOR:] And what are those statistics? 

[ADAMS:] The statistics in those cases — in that case comparing the 
same profile to the Caucasians is much greater. It would be one in 
10,000,000. 

[PROSECUTOR:] But within the Hispanic group alone it is according to 
your testimony one in 250,000? 

[ADAMS:] Yes, ma'am. 

[PROSECUTOR:] What about a situation where someone is half 
Hispanic and half Caucasian? 

[ADAMS : ] Well, there is nothing we can do other than to compare 
them to the two populations and we would use only the smaller of 
the two in our report. [Adams referred to the number with the smaller 
denominator.] 

[PROSECUTOR:] Why do you use only the smaller of the two? 

[ADAMS : ] We attempt to be as conservative as possible. The smaller 
number is less detrimental to the defendant. 



Dr. Adams did not testify and, as we understand the evidence, could 
not testify that the perpetrator in the instant case was Hispanic based 
solely upon the allele pattern found in the evidence which was left at 
the crime scene by the perpetrator. 



If the only way you can conclude the perpetrator fits a racial/ethnic 
category is to assume the perpetrator was the same race/ethnic 
background as the suspect then the reasoning is circular, i.e.: proof of 
the racial/ethnic background of the perpetrator depends on the racial/ 
ethnic background of the suspect from which we infer a statistical 
probability that the perpetrator is the suspect. 
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The Californian Court of Appeals ruled in part that (California v. Michael Pizarro, 
2003, p. 632): 

in the absence of sufficient evidence of the perpetrator's ethnicity, 
any particular ethnic frequency is irrelevant. The problem is again 
one of preliminary fact — now occurring multiply and simultaneously. 
It does not matter how many Hispanics, Caucasians, Blacks, or Native 
Americans resemble the perpetrator if the perpetrator is actually Asian. 
If various ethnic frequencies are presented to the jury, each will have 
been admitted without adequate foundation. 

Ultimately, the Court of Appeals hammered the bias demonstrated by the 
FBI Crime Lab, put forth by the prosecution, which suffered from what they 
referred to as "logical infractions" (p. 634): 

The scientific issues in this case are straightforward evidentiary issues 
disguised by technicality. When the evidentiary issues are exposed, it 
also becomes clear that those issues are plagued by a persistent and 
insidious tendency to assume the defendant's guilt. The logical and 
evidentiary infractions in such an exercise are stunning in scope and 
consequence. 

They found such practices and testimony well beyond harmless error and 
subsequently reversed Mr. Pizarro 's conviction. 

The lesson for criminologists here is that research and findings presented in 
support of a theory must actually be relevant to supporting it. Merely assuming 
the validity of an untested theory as part of one's analysis, regardless of how 
great the resulting statistics appear, is scientifically bankrupt. While at the trial 
level, prosecutors and judges may be eager to accept such evidence and any 
accompanying circular reasoning when it is helpful to a prosecution, the Court 
of Appeals patiently waits to reveal such infractions. 



6. The expert's evidence must explain how the field 
of "specialized knowledge" in which the witness 
is "expert," and on which the opinion is "wholly 
or substantially based," applies to the facts assumed 
or observed so as to produce the opinion given. 

This is basically a combination of the factors already considered. The "con- 
structive alignment" between the facts observed by or reported to the expert 
and his or her eventual conclusion can, as we have seen, be attacked at any 
point during that process. It is therefore essential that the expert, in his or her 
report, "joins up the dots" at every stage, and leaves nothing unsaid. 
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To consider a simple example, the pathologist who simply reports "I noted 
the presence of water in the lungs of the deceased, from which I conclude that 
cause of death was drowning" is leaving out that vital link in the chain from 
observation to conclusion which explains that "The standard literature on 
forensic pathology with which I am familiar reveals that the presence of water 
in the lungs is a strong indicator that the deceased aspirated that water prior to 
death. In layman's terms, it means that he or she died from drowning." 

CHEAP SHOTS FROM THE BAR TABLE 

Even assuming that the expert witness has carefully established comportment 
with all the preceding considerations, his or her ordeal is probably far from 
over. The desperate counsel against whose client that expert evidence is aimed 
may then be forced back into performing "lawyer's tricks." These are designed 
to discredit the witness for no good reason other than to suggest to a jury, 
which knows no more about the subject matter (and possibly even less) than 
the trial counsel, that the expert should not be believed. The members of the 
jury who are silently baffled by what the expert has been saying and who are 
hoping that it will all go away may well grab gratefully at any straw thereby 
offered to them to make it go away. 

The following are just a few of the standard "cheap shots" from counsel's 
locker. 

1. "You are being paid to be here today, aren't you?" 

Some expert witnesses of my acquaintance are so familiar, and comfortable, 
with this lawyer's trick that their standard response is to smile sweetly at the 
idiot asking the question and reply, "Yes, and so are you." Only the less experi- 
enced expert will become defensive when asked this question and may display 
a demeanor which the jury regard as one of guilt. The appropriate response is 
something along the lines of "Of course. Like all experts in my field, I have to 
earn a living, but the ultimate conclusions in my report are based on proven 
fact and scientific certainty. Because they support the case for X, I was asked to 
come here today and deliver my report. If they supported your client, no doubt 
you would have asked me the same." 

2. "Please answer my next question with a simple 'yes' 
or 'no.'" 

Chances are, the question which follows is highly misleading, in the sense that 
the expert cannot answer in the simple affirmative or negative without quali- 
fying his or her answer. Thus, the question "A brothel has been operating in 
the premises directly across the street from my client's proposed establishment 
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for the past two years, has it not?," if simply confirmed by the witness, does 
not give him or her the opportunity to explain that (a) it has been a constant 
source of complaint, or (b) it operates only between 9 p.m. and 6 a.m. 

Expert witnesses should never allow themselves to be tied down in this man- 
ner, if the court will be left with the wrong impression. Nor can they necessar- 
ily rely on their own counsel, in "re-examination," to dig them out of the hole 
they have created for themselves. 

One of the most devastating uses of this technique has passed into the endur- 
ing legend of one of England's finest criminal advocates, Lord (then plain 
Norman) Birkett. His client was accused of murdering a man and then leav- 
ing his corpse in a blazing car to make it appear that the man had died in a 
car accident. A chief Crown witness was an expert metallurgist whose evidence 
against the accused threatened to be most telling, until Birkett stood up in 
cross-examination and asked, "What is the co-efficient of expansion of brass?" 
Instead of replying that this information was not something he carried in his 
head, but that he could easily look up the point, should it be important, the 
witness simply replied, "I don't know, " and Birkett sat down again with a tri- 
umphant smirk on his face. 

3. "It's a simple enough question, witness — why can't 
you answer it?" 

This trick is more of the same. The chances are that the question was far from 
simple, and it may even have been compounded, in the sense that it asked 
more than one question. Questions like that deserve the acid response which 
they sometimes get from the expert, along the lines of "It may be simple to 
you, but to someone who knows anything about the subject, it is anything but 
simple. " The witness should then go on to explain why and leave counsel wish- 
ing that he or she had never opened his or her mouth in the first place. 

APPEARANCES ARE EVERYTHING 

Reference has already been made to the fact that most juries are ill equipped to 
understand the scientific significance of what expert witnesses are testifying to. 
This is normally less of a problem for criminologists, but even in their case it 
is as well to bear in mind that juries often assess the truthfulness of witnesses 
by their demeanor. This means that if the expert looks and sounds confident 
and relaxed, then regardless of what he or she actually says, that expert is more 
likely to be thought credible by the jury. By the same token, no amount of bril- 
liance in what the expert actually says will convince the jury to believe him or 
her if he or she appears nervous, uncertain, defensive, arrogant, or overaggres- 
sive in response to taunts from counsel. And some counsel will sink so low as 
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to attempt to goad the expert into losing his or her "cool, " bursting into tears 
or showing other signs of stress, which the jury may well then interpret against 
the credibility of the evidence the expert is there to give. 

Part of the same "sales technique" for the expert's evidence also requires that, 
when answering a question, he or she make eye contact, not with the ques- 
tioner, but with the person for whom the answers are intended, namely the 
judge and/or the jury. 

COPING WITH THE OPPOSING EXPERT 

If the matter on which expert evidence has been called for one side is suffi- 
ciently significant in a case, it may almost be guaranteed that the other side will 
arm itself with its own expert. This then leads to a phenomenon known to trial 
lawyers as that of "dueling experts," and whether those who will ultimately 
decide on the facts consist of a jury or a judge sitting alone, their task is the 
same: somehow they have to choose between their conflicting expert opinions, 
even though the very reason expert evidence was called for in the first place is 
that the subject matter is deemed to be beyond the everyday experience of that 
"tribunal of fact." 

The ultimate horror story in this context may well have been the English trial, 
in the 1980s, of the so-called Yorkshire Ripper, Peter Sutcliffe. Sutcliffe was 
accused of the multiple murders of several women whom he believed to have 
been prostitutes, and whom he believed he had been commanded by God to 
kill. Not surprisingly, the question of his sanity at the time was raised at the 
trial, and the jury were required to listen to the expert testimony of no fewer 
than 38 forensic psychiatrists before they decided that he was sane. Nineteen 
of them had testified as to his insanity, and 19 as to his sanity, and if nothing 
else, that reveals something about the nature of forensic psychiatry. 

More recently, in Australia, a jury was asked to rule in a case in which a man 
was ultimately found guilty of the murder of his wife, from whom he had been 
separated at the time. The essential question for the jury had been whether or 
not, at the time he stabbed her to death, he had been suffering from what, in 
that state, is known as "a mental impairment, " but which at common law is 
more commonly referred to as "insanity." A psychiatrist called for the Crown 
gave his opinion that G [the defendant] was not suffering from such an impair- 
ment at the time, while a psychiatrist for the defense gave his professional 
opinion that he was. 

In response to a series of questions from the jury as to how they should 
approach this conflict, the trial judge gave this direction, which was subse- 
quently upheld on appeal Regina v. Gemmill (2004): 
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This is a trial by jury, not by experts. In the end, you have to form 
your own conclusions as to the facts on the evidence as a whole, and 
in particular, it is a question of fact whether you are satisfied that the 
accused man suffered from mental impairment at the time he killed 
his wife... [use] your common sense and experience of life to assess 
[the evidence as a whole]. So you use your experience in helping you 
decide what you accept were the relevant facts and what you think 
was important about those facts, and ultimately you have to come to 
a conclusion as a matter of fact. . . you are entitled to do that as a jury, 
and the advantage you have in doing it as a jury is that you have the 
experience and the combined common sense, if you like, of 12 of you to 
apply to the problem... you can use your life experience, but you can't 
substitute it for the evidence. You must decide the case on the evidence 
you've heard in this court. 

In such cases, not only does the expert witness have to cope with the antics 
of counsel for the party against whom he is testifying, but also the opposing 
opinion of the expert for the other side, who may be an academic or profes- 
sional colleague. This is no time for settling old scores or academic enmities, 
and each expert must remain calm, dignified, and confident in manner even 
when his or her carefully researched report is being trashed and ridiculed by 
a fellow expert. Each will also get his or her opportunity to explain why he 
or she disagrees with the opinion expressed by the rival expert, and then of 
course the roles are reversed; but even then, good grace and dignity must be 
preserved. 

The employment of dueling experts has the tendency to slow down the trial 
process and add to the expense of the proceedings, to the point at which most 
states and territories in Australia now have what are called "Practice Directions, " 
which are designed to regulate, and to an extent control, the proliferation of 
expert testimony in appropriate cases. Also, more and more jurisdictions are 
now experimenting with a process known as "hot tubbing," under which con- 
flicting experts are brought together in a process not dissimilar to a mediation 
process, and asked to identify what they can agree on and where their points 
of difference are and why. 

"CONFERENCES" WITH COUNSEL 

The quaint expression "conferences" refers to the firmly established profes- 
sional practice of counsel meeting in advance with each of the witnesses whom 
he or she intends to call in his or her client's case and going carefully through 
the evidence they are to give. This process serves a number of functions, one of 
which is to develop a rapport between counsel and witnesses, but in the case 
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That is, when he or she is 
the "friendly" one taking the 
witness through his or her 
professional report. 

'This is the part in the trial 
when the "unfriendly" one 
for the other side seeks to 
challenge the evidence that the 
expert has given. 



of the professional expert witness, it can also be valuable in ensuring that all 
the bases have been covered. Reverting back to the "pitfalls" referred to earlier, 
a good trial counsel will ensure that his or her expert witness can deal confi- 
dently and fluently with the following issues that may arise, which counsel 
calling that witness will hope to cover "in chief," 6 but which may arise only 
during cross-examination. 7 

Qualifications 

Determining an expert's qualifications, as explained previously, is more than 
just a matter of the expert's formal degree and postgraduate academic medals. 
It covers what the expert has done since, and in particular why the research and 
other activities in which he or she has recently engaged qualifies him or her 
to speak as an expert on the subject. This information should either be in the 
expert's formal curriculum vitae, attached to his or her report, or brought out 
in a series of questions asked by counsel calling him or her, which need to be 
"rehearsed. " 

There is nothing dishonest or unethical about counsel priming a witness in 
advance with something along the lines of "When I ask you if you have any 
experience in the workings of the security industry, I want you to respond by 
listing all the research projects you have conducted for 'Acme Homeguard,' and 
in particular the one relating to closed-circuit TV installations." 



Materials to Be Tendered to the Court 

At the final court hearing, the expert's evidence will usually take the form of a 
report that he or she has prepared for the party calling him or her, in which the 
expert will explain what he or she has done, why using what scientific or other 
processes, and what conclusions he or she has drawn, using his or her train- 
ing and experience. It is essential that counsel calling the expert is very precise 
in the instructions given to the expert (usually by the instructing solicitor who 
has briefed counsel in the first place) so that his or her report exactly fits the 
requirements of the client. 

It is also essential that, ahead of the court hearing, the expert also briefs coun- 
sel on where, in his or her report, are the essential factors which have to be 
brought out in evidence. Counsel may then constructively align questions to 
those factors. The following example might apply: 

"Dr X, if I may take you to page 4 of your report. You carried out a public 
survey — why did you do that?" [The witness answers.] 

"If I may take you now to page 8 of your report, what were the results of 
that survey?" [The witness answers.] 

"If we go now to page 10 of your report, there are references there to 

various experiments conducted in Canada and the United States in the 
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late 1990s. How are these relevant to the survey results?" [The witness 
answers.] 
"Finally, Dr. X, on page 23 of your report — which is the final page — 
you have arrived at certain conclusions, based both on your survey 
results and on the previous experiments conducted in the 1990s 
which you have already told the court about. Could you explain 
to the court how your conclusions are based on both your survey 
results and the results of the previous experiments?" [The witness 
answers.] 

Preparing for the Voir Dire 

As already explained, preparing for the voir dire is the first challenge the 
proposed expert will face, during which counsel for the other side will 
attempt to prevent the expert's evidence going before the court. Counsel 
calling that expert will need to prepare him or her very well for this ordeal, 
and one of the best ways in which to achieve this in practice is for counsel 
calling the witness to role-play counsel for the other side during a pretrial 
conference. The expert thereby gets his or her first taste of (a) having his or 
her expertise challenged; (b) dealing with the suggestion that what he or 
she has spent months preparing is something within the everyday knowl- 
edge of the average juror, and (c) being goaded into being "The Expert 
Witness from Hell." 

THE EXPERT WITNESS FROM HELL 

The assessment of the expert as being "The Expert Witness from Hell" comes 
from his or her own client and counsel, as they break every rule in the book. 
To qualify for this epithet, the expert must perform all the following activities, 
although not necessarily in the suggested order: 

1. Admit that he or she has deliberately discounted views which do not 
confirm with his or her own. 

2. Admit that he or she has skewed the conclusions in his or her report 
to meet the known expectations of the party commissioning his or her 
services. 

3. Admit that there are recent publications, survey outcomes, learned 
journal articles, and conflicting opinions of which he or she is not 
aware. 

4. Admit that the area in which he or she is testifying is not one with 
which he or she is fully familiar. 

5. Allow counsel for the other side to draw ludicrous and totally unjusti- 
fied conclusions from his or her report, which make the expert who 
wrote it look like an amateur. 
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6. Become increasingly petulant and defensive, abuse the reputation of 
the expert on the other side (e.g., "Everyone knows that he was sacked 
from his Deanship at X University because he was having an affair with 
one of his junior colleagues, whom he promoted to full professor"), 
lose his or her temper, and storm out of court in tears. 

THE BOTTOM LINE 

In summary, we are required to go back to the primary point made at the 
start of this chapter. This is that lawyers do not like other experts on their turf 
and do not understand the specialist material which experts normally deliver 
in report form. They will therefore argue against the need to call experts in 
the first place, challenge the expertise of individual witnesses, call their own 
experts with contrary views, and attempt to discredit the experts in the witness 
box by any means which does not involve actually engaging those experts in 
their own specialist area. 

Any criminologist entering this fraught arena would be well advised to engage 
in as many conferences as possible with the counsel who is calling him or her 
as a witness. After all, the expert is venturing into a world in which he or she 
is not expert. 

SUMMARY 

Aside from becoming familiar with the practice and procedures of the court, 
forensic criminologists need to be aware of what they are up against when 
venturing into this arena. First and foremost, criminologists must be aware of 
the fact that, when coming in as experts, they are not the only experts in the 
room, and that those whose toes they may be stepping upon will not always be 
impressed by their presence. 

Forensic criminologists should be aware of when they will be needed in court, 
who they will be called by, and what they are meant to be doing. It is also help- 
ful for them to be familiar with the stringent guidelines they themselves, as well 
as their evidence, must meet for it to be allowed in court. First, the area in which 
they purport to be expert must be a field of specialized knowledge, and they 
must show that they are expert in some aspect of that field. Second, the opinion 
that they give must be based on their expertise in that field and must be based 
on proven facts which form a proper foundation for that opinion. Third, they 
must demonstrate how their opinion applies to the facts of the case. 

If they meet all these requirements and actually make it into court, forensic 
criminologists must be ready for cheap shots from the bar table, they must be 
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keenly aware that appearances are everything to a judge and jury, and they may 
have to go up against a colleague in the field working as an opposing expert. 
To be prepared for this, experts should confer with their clients as much as pos- 
sible to prepare to defend their qualifications, the materials they will be tenur- 
ing to the court, as well as for the voir dire. Namely, experts have to know what 
is expected of them, what they can and cannot say based on their expertise, and 
how to maintain their professionalism on the stand. 

Review Questions 

1. Why are experts used in criminal or civil cases? 

2. When can an expert be called? 

3. Discuss the importance of experts demonstrating that they have become expert in 
their field of specialized knowledge. 

4. Why is it important that expert evidence be based on proven facts? 

5. Name three cheap shots experts may expect from the bar table and how they 
should respond. 

6. T/F Juries assess the truthfulness of witnesses by their demeanor. 

7. T/F Conferences with counsel should not rehearse what to say about an expert's 
qualifications. 

8. T/F An expert witness can be petulant and defensive or storm out of court if 
necessary. 
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CHAPTER 18 



Ethics for the Forensic Criminologist 



Wayne A. Petherick and Claire E. Ferguson 



KEY TERMS 



Ethics: The rules of conduct recognized in respect to a particular class of 
human actions, or a particular group, culture, etc. (Inman and Rudin, 
2000, p. 311) 



INTRODUCTION 

Most fields of professional endeavor involve a code of ethics that dictates 
acceptable and unacceptable conduct of members of the profession. Medicine, 
psychology and psychiatry and law, to name but a few, enjoy full and well- 
defined codes of ethics that restrain members within those professions. What's 
more, these disciplines are well regulated, and to be a practitioner, one must 
meet certain educational and experiential criteria. By extension, any individual 
who wishes to ply his or her trade must not only meet these criteria, but must 
also subscribe to the relevant organization's code of ethics. 

Criminology, however, despite belonging to the broad class of disciplines 
within the social and behavioral sciences, isn't regulated at all. Despite a num- 
ber of organizations around the world dedicated to the professionalization of 
criminology, none strictly regulates its members by mandating particular lev- 
els of education or experience. As a result, one can practice as a criminologist 
without having to be a member of any organization or having met any specific 
criteria. This also means that one needn't subscribe to a code of ethics of any 
organization, such as the Australian and New Zealand Society of Criminology, 
The British Society of Criminology, or the American Society of Criminology. 
While the British Society of Criminology's code specifically cites membership 
as implicit acceptance of the code, 1 an individual can still practice as a crimi- 
nologist without having to belong to one of these groups, and by extension 
may not subscribe to a code of ethics. 
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It is the purpose of this chapter to discuss a range of issues related to ethics in 
criminology and criminal justice, and to propose a code of ethics for forensic 
criminologists to employ in their work. 

WHAT ARE ETHICS? 

Before considering a range of issues relating to ethics in criminology, we need 
to define the nature and role of ethics so as to provide direction to the forth- 
coming discussions. Siegel (2008, pp. 18-19) provides the following on the 
importance of ethics, both for students and in general, and this sets the stage 
for the remainder of the chapter: 

A critical issue facing criminology students involves recognizing the 
field's political and social consequences. All too often criminologists 
forget the social responsibility they bear as experts in the area of 
crime and justice. When government agencies request their views of 
issues, their pronouncements and opinions may become the basis for 
sweeping social policy. 

The lives of millions of people can be influenced by criminological 
research data. Debates over gun control, capital punishment, and 
mandatory sentences are ongoing and contentious. Some criminologists 
have argued successfully for social services, treatment, and 
rehabilitation programs to reduce the crime rate; others consider these 
a waste of time, suggesting instead that a massive prison construction 
program coupled with tough criminal sentences can bring the crime rate 
down. By accepting their roles as experts on law-violating behavior, 
criminologists place themselves in positions of power. The potential 
consequences of their actions are enormous. Therefore, they must be 
both aware of the ethics of their profession and prepared to defend their 
work in the light of public scrutiny. Major ethical issues include what to 
study, whom to study, and how to conduct those studies. 

Ethics and morals are terms that are used interchangeably and may be used 
in ways that mean the same thing. Pollock (2007) suggests this makes sense 
because both words share the same root meaning; ethos is Greek and relates to 
custom or character, whereas morals is Latin and has a similar meaning. 

Other takes on the subject suggest that ethics refer to the normative behavior 
of groups, while morals operate on a more personal level. For instance, Inman 
and Rudin (2000, p. 311) suggest 

One definition of ethics is: 

The rules of conduct recognized in respect to a particular class of 
human actions or a particular group, culture, etc.: medical ethics, 
Christian ethics (Webster's Unabridged, 1996). 
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In other words, individuals that choose to associate themselves with 
a particular group make a personal decision to abide by rules of 
conduct espoused by that community. These rules of conduct are, by 
definition, codified into a written code of ethics along with instructions 
for enforcement. Specifications for determining whether a member 
has committed an ethical violation, and specific direction regarding 
the conseguences of that violation, must accompany the code. The 
community must have the means and the courage to enforce its code of 
ethics. 

So not just providing a definition for ethics, Inman and Rudin further suggest 
that this code must be written and there must be rules for enforcement. 

But further distinction must be made between ethics and morals. A man 
might have a personal moral code dictating that lying to his wife is a bad 
thing, though he has no compunction whatsoever in lying on the stand while 
under oath, to further the needs or wants of his group or organization. So, 
what happens on a personal level may have very little to do with what hap- 
pens on a professional level. This is also canvassed by Inman and Rudin 
(2000, p. 312): 

Ethics and morals don't necessarily intersect. An individual might be 
highly moral, according to her own personal code, and still violate some 
particular rule of ethics. Conversely, someone might act immorally, by 
his own standards or someone else's, and remain in compliance with a 
specific ethical code. 

For something to be considered unethical, a number of criteria need to be 
met. This ensures that we are in fact talking about an ethical dilemma, and not 
something that has occurred by accident, or falls outside the realm of ethics, 
or alternatively that an ethical problem can be justly treated as such. Pollock 
(2007, pp. 11-12) suggests that there are four elements to ethical standards. 
They are: 

1. Act: There must be some act to judge. 

2. Only human acts: Ethics are directed specifically at human acts; the 
acts of lower order animals cannot be considered unethical. 

3. Free will: Only behavior stemming from free will and free action 
can be judged unethical; behavior of individuals that is done under 
duress or threat is not unethical. 

4. Effects on others: Unethical behavior must have some significant 
effect on other people. 

So, a code of ethics is more than simply feeling good about the craft or about 
the individuals involved in it. A code of ethics proscribes behaviors that are 
unacceptable and offers an accepted set of sanctions that members abide by 
when they sign up. A code of ethics broadcasts subscription to a set standard 
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and acknowledges that the code goes beyond the individual members or the 
sanctity of the group. It broadcasts that all members have agreed to and sub- 
scribed to it; that the needs of the individual are superseded by the needs of the 
group and the community. 

ADVOCACY AND THE FORENSIC CRIMINOLOGIST 

Forensic criminologists should be impartial voices in the arbitration of facts. 
They should strive to be devoid of emotion during their examinations and 
immune to pressures when rendering conclusions. Forensic criminologists, 
after all, are not interested in the outcome of a case; they are not advocates for 
either side. This is their primary value to any forensic enterprise. 

However, it is necessary to add some confusion at this point. Forensic crimi- 
nologists are advocates for the evidence they examine. They are advocates for 
objective examination and good scientific practice. Subsequently, they are also 
advocates for their findings once they have been rendered. 

Conversely, forensic examiners' speaking of their cases in such a way as to 
suggest alignment with a team (by referring to their lawyer client when stat- 
ing "we are going to win this case") should be avoided at all costs. These 
and similarly oriented statements telegraph an inherent bias in disposition 
and suggest that these experts have been anything but nonpartisan in their 
analyses. 

THE MEDIA, ETHICS, AND THE FORENSIC 
CRIMINOLOGIST 

As a forum for social issues, the media are often responsible for shaping the 
way that crime and justice issues are broadcast to both public and professional 
communities. They are often responsible for what is discussed, what is por- 
trayed, the way it is portrayed, and even who may be responsible for a given 
criminal event. As discussed by Hinds (2009, p. 6): 

It is important to be aware that the media constructs a version of crime 
for a number of reasons. First, as the media is the primary public source 
of information about crime and criminals, it is the primary storyteller 
of crime events. The media has the capacity to inform the public about 
the reality of crime, by providing a statistical or research-based account 
of the number and types of crimes, and how to prevent victimization. 
The media also has the capacity to escalate public fear of crime by 
selectively focusing on crime generally, and in particular, certain types 
of crime as more prevalent and threatening. 
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The media can take many forms, and it is necessary to distinguish between 
them. The news media have the responsibility of reporting current affairs in a 
variety of ways to the public, both as it happens and later when new develop- 
ments arise. This can be in print — newspapers and bulletins — or as electronic 
media — the television or various permutations on the Internet or anywhere 
else. Media, as a broad-brush term, may also include a wide variety of true- 
crime sources, from Internet resources through to print media such as memoirs 
or case-based works. 

It may be argued, by some at least, that criminologists have less of an ethical 
obligation to the media. After all, the media are purveyors of supposition and 
not necessarily fact, so the obligation of criminologists is reduced because they 
are dealing with a less discriminating audience. However, this is the exact rea- 
son that forensic criminologists have to be more on guard, more discriminat- 
ing, and more aware of what they are saying and the impact this voice may have 
on the target audience. To be fair to consumers of the mainstream media, this 
is not to say they are stupid or ignorant, but as a general rule they will be less 
educated in the intricacies of criminal behavior and its interpretation. To be 
equally fair, many professionals actively involved in the criminal justice field 
(whether police officers, prison guards, educators, or private security officers) 
may be similarly disengaged with the reality of criminal behavior. 

The criminologists' duty to the media is to educate and inform. A useful paral- 
lel can be drawn with voting. In democracies where voting is not compulsory, 
nonvoters almost surrender their right to complain about the elected govern- 
ment simply by virtue of their nonaction. In the same way, criminologists vir- 
tually surrender their right to complain about the media when they do not 
view it as their responsibility to inform and to educate. All the while media 
outlets are reporting on crime without an educated voice, they will continue to 
report on matters of criminological interest without an informed viewpoint to 
provide balance and objectivity. Therefore, it is the immediate responsibility of 
forensic examiners to provide this as and when appropriate. The fact that our 
words are not always conveyed accurately is a separate issue of considerable 
import, but will not be given further attention here. 

As experts in crime and criminal behavior, criminologists are oft-sought-out 
consultants to the media, especially in high profile, extremely violent, or 
unusual crimes. This will often place great strain on criminologists, who may 
be tempted to stray outside their area of expertise, especially in cases where 
journalists apply pressure to "assist the public" in their understanding of these 
types of crimes. Further, they may be tempted to engage in unethical practices 
because of the media buy-in; the more they are cited by news outlets, the more 
"real" they become. Turvey (2008) suggests the reason is that media attention 
is, inappropriately, viewed as a form of professional validation. 
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The first author has experienced firsthand the pressures placed on criminologists 
by media outlets to provide some — any — commentary on cases in which they 
have an interest. This pressure may be subtle in the form of carefully worded 
questions, with answers restated or reworded to suit a purpose; or it may be overt, 
by claims that if a particular expert won't comment on an issue, the reporter will 
just have to find someone else who will comment no matter the cost. But it is 
not the job of criminologists to pander to the media. Instead, they should be 
there to provide an objective analysis of what is known (not assumed or sur- 
mised) and to act as a buffer between the news producer and the news consumer 
in what is usually a very emotive or sensational grab at the chance to influence 
public opinion. 

In all this, there is one very important point to remember: the media need 
criminologists more than criminologists need the media. 

Turvey (2008, p. 723) provides the following commentary on the potential 
conflicts of interest that may occur between commentator and media outlets. 
While the discussion relates specifically to profiling, one could just as easily 
replace the word profiler with criminologist: 

Because of the high amount of emotional and sexual voyeurism inherent 
in the criminal profiling process, it has an equally high entertainment 
value. This attracts not only a large number of consumers to profiling- 
related media but arguably a high number of students to college courses 
on the subject as well. In any case, criminal profilers are constantly 
being asked to contribute to, consult on, or opine for media-related 
projects on real or fictional offenders and offenses. 

The relationship between the criminal profiler and the media should 
be the same as any other — the profiler should be there to educate. Not 
to alarm. Not to sensationalize. Not to judge. Not to condemn. Not to 
assume facts or guess about whether or not a missing child is dead or 
whether a suspect is guilty. The profiler is either a source of competent 
and informed knowledge based on objective forensic practice or 
serving no valid professional purpose whatsoever. 

So, before commenting on any cases, new, old, cold, or otherwise, criminolo- 
gists must ask themselves a number of questions: 

1. Am I qualified to opine on this specific issue? 

2. Is the opinion warranted? 

3. Is the evidence that is currently in the public domain sufficient to form 
an opinion? 

4. Will I possibly hurt the case and any subsequent investigation into it 
by offering commentary (for example, through contempt of court laws 
by commenting on a case currently before the courts)? 
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Criminologists must also ensure they do the following in providing opinions 
to the media: 

1. Be clear in stating the difference between fact, opinion, and 
assumption. 

2. Be clear in differentiating between opinions of the extant case and 
opinions of a general variety (for example, discussing the specifics of a 
murder case versus general knowledge or information about murder as 
a crime type). 

3. Make every effort to correct misinformation or misinterpretation of any 
opinion provided. 

One case that highlights the potential problems of the nexus between the news 
media and criminologists is the homicide of Lisa Marie Kimmell. The back- 
ground to the case is discussed by Lohr (2007): 

In the spring of 1988, Lisa Marie Kimmell's future was full of promise, 
and at only 18 years old, she had her whole life ahead of her. Friends 
and family knew Lisa as "Lil Miss, " a nickname she received when her 
grandmother began calling her Little Miss Marie years before. 

After graduating from Billings Senior High, Lisa Marie moved to Denver 
where she worked as manager of an Arby's Restaurant. Life was great 
for Lisa, but it was all about to change on a fateful spring day in 1988. 

On the morning of March 25, 1988, Lisa Marie Kimmell got into her 
new black Honda CRX with a personalized license plate that read 
"LILMISS" and started out on a trip from Denver to Billings, Montana, 
to visit family. She planned to stop in Cody, Wyoming, along the way 
to pick up her boyfriend, Ed Jaroch. Lisa was excited at the prospect of 
introducing Ed to her family. Unfortunately, Lisa never made it that far. 

After leaving Denver, the last verified account of Lisa's whereabouts 
would come from Wyoming State Highway Patrolman Al Lesco, who 
stopped her for speeding near Douglas. Though unverified, some 
witnesses reported seeing her later that evening, near Casper. 

Panicked by the uncharacteristic disappearance of their oldest child, 
Lisa Marie's parents, Ron and Sheila Kimmell, began a relentless search 
to discover what had happened to her. Lisa's father chartered a plane 
to search for any signs of his daughter's black car from the air and, at 
one point, drove the route from Denver to Billings himself in hopes of 
spotting her. The family also created posters with Lisa's picture and 
distributed them widely in hopes of getting a lead on her whereabouts. 
Unfortunately, there was no sign of Lisa. She had seemingly vanished 
into thin air. 
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On April 2, 1988, William Greg Bradford was with a friend on the North 
Platte River when they happened upon the partially clothed body of a 
young woman, just downstream from Government Bridge. The body 
was later identified as that of Lisa Marie Kimmell. The teenager had 
been found, but there was no trace of her black Honda CRX with the 
unique license plate. The mysterious case would soon become known 
as the "Lil Miss murder," and investigators asked for the public's help 
in locating her black sports car. 

In the following weeks, police received several tips from people who 
thought they'd spotted Lisa's car, though none of them resulted in any 
solid leads. 

Despite the fact that Lisa had been missing for eight days, the autopsy 
revealed that she had only been dead a short time. Lisa had apparently 
been kept captive for several days before she was murdered and, until 
years later, only investigators would know the horrible details of Lisa's 
murder and how she likely spent her last days. 

The ensuing investigation would bring out several possible suspects, 
including the highway patrolman who stopped her for speeding and 
the sheriff of Natrona County, although all the initial suspects were 
eventually cleared. A year after Lisa disappeared, someone placed 
a mysterious note on her grave that said Lisa would be missed and 
that she'd "always live in me." The note was signed as the fictional 
character Stringfellow Hawke from the 1980s TV series "Airwolf." The 
clues led nowhere, and as the months and years sped by, the "Lil Miss" 
case went cold. 

The case was later solved by a cold hit from a DNA database that matched Dale 
Eaton, who was in federal custody at the time. Later, the case was to become the 
focus of a new cable television show to air on TruTV. However, not everyone 
was happy to see the case receive the coverage it did, in the way it did. Sheila 
Kimmell, the victim's mother, was less than impressed with the way TruTV 
handled the case, or the commentary provided by retired Florida Department 
of Law Enforcement criminal profiler, Dayle Hinman. As discussed in Tuttle 
(2008): 

A woman whose daughter was murdered in 1988 said she is 
disappointed and angered by a new reality television show about her 
family's case. 

Sheila Kimmell, who used to live in Billings, Mont., said she is 
considering legal action against the producers of the TruTV cable 
show "Body of Evidence." The program features Dayle Hinman, an 
FBI-trained criminal profiler. 
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The season premiere of the show aired Saturday and included a 30-minute 
segment on the murder of Lisa Marie Kimmell, who was abducted, raped 
and killed in Wyoming while driving between Denver and Billings. 



The case has long captured public interest, and it has been featured on 
such television shows as "Eye on America," "Unsolved Mysteries" and 
"Cold Case Files." In 2005, Sheila Kimmell, who now lives in Colorado, 
wrote a book about her family's loss and experience with the criminal 
justice system. 

Kimmell said in a telephone interview she believes the latest television 
version of her daughter's case is misleading because Hinman appears 
in the show as if she was involved from the beginning. Hinman never 
played a role in the investigation of her daughter's murder, Kimmell 
said, and she said the show is a "disservice" to the law enforcement 
officers who were involved. 

"I'm not going to stand behind it and endorse it," Kimmell said. "I'm 
not going to be used, and I'm not going to let them use my daughter. 
This is not what Lisa's life and legacy are about, and I'm not going to 
prostitute my daughter. I'm not going to prostitute my family. " 

Kimmell said she agreed to be interviewed and filmed at her home for 
the program last summer. She said she agreed to participate after a 
producer assured her the show would be factual. 

"He described it as an educational program, reality-based, about 
criminal profiling, " Kimmell said. 

Shortly after the film crew left, Kimmell said, she grew concerned. 
Others close to the investigation had not agreed to participate, she 
said, and it appeared as if Hinman, whom she has never spoken with, 
was injecting herself into the closed investigation. 

"There is nothing she did to contribute to the solving of this case, " 
Kimmell said. 

Similar concerns were expressed by Billings resident Don Flickinger, a 
retired ATF agent who spent nearly a decade investigating the Kimmell 
murder. Flickinger said he also agreed to be filmed for the Hinman 
show. After watching it, Flickinger said he disagrees with how the 
program presented the investigation. 

"The FBI agent who did the actual (criminal) profile shortly after the 
murder was never even mentioned in the program, " Flickinger said. 
"It's pretty easy to do a program like that and act like you are profiling 
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the individual involved when that person has already been convicted 
and is on death row. " 

Bryan Ranharter, an associate producer for Story House Productions, 
said Thursday the company would have no comment about the 
complaints by Kimmell and Flickinger. 

Kimmell said she is most concerned that viewers will be deceived 
into believing that Hinman was responsible for solving her daughter's 
murder. She is considering legal action to halt any future broadcast 
of the segment, but she acknowledged there may be little chance of 
winning such case. 

"Anybody can write a book, and I can't stop them," Kimmell said. "But 
I can expose them. The same goes for a TV program. " 

Hinman has essentially been accused of taking credit for work she didn't 
do, by virtue of the nature of the television show she was involved with. 
This show leaves a false impression in the mind of the viewer that she was 
somehow involved, which also provides her with the opportunity to trade 
on the broadcast perception that she was at ground-zero with the case. No 
efforts to retract this perception and to correct the false impression have 
been located. 

Forensic examiners at all times should be clear in reporting on any matter in 
which they were involved, and the exact degree and nature of their involve- 
ment. Whether this involves opining to the media on an open or solved case, 
consulting with detectives as to the "profile" of an offender, or in the provision 
of expert testimony, examiners must be honest about what has been done, with 
what, and how. 

ETHICS IN REPORTING AND REPORT WRITING 

In 1 992, Paula Gilfoyle's body was found in the garage of her home in Merseyside, 
England. A suicide note was found with the body, and police sought out the 
advice of Dr. David Canter, an "investigative psychologist" from the University of 
Liverpool in assessing the note for its potential as a fake written by her husband 
to conceal a homicide. Based on his assessment of the written note, Canter sug- 
gested that it didn't contain the hallmarks of Paula Gilfoyle's own writings and 
wasn't in keeping with a woman who intended to take her own life. Interestingly, 
he was also to suggest that the writings were not in keeping with Eddie Gilfoyle's 
other writings, even though this was the contention of the Crown Prosecution 
Service. As discussed in Kennedy (2008a): 

The pioneer of criminal profiling in Britain has switched sides to say 
that a man he helped to jail for life for murdering his wife is innocent. 
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Eddie Gilfoyle was prosecuted after David Canter, a psychology 
professor, told police that his hanged wife's suicide note betrayed 
signs of having been faked. But research prompted by the case into 
the difference between genuine and false suicide notes has persuaded 
Professor Canter that Paula Gilfoyle, 32, was, indeed, the sole author of 
her final words. 

Now campaigners for the jailed husband are hoping to use Professor 
Canter's analysis of the suicide note as part of a fresh appeal. 

On a June evening in 1992, Paula Gilfoyle's body was found hanged in 
the garage of the home in Upton, Wirral, Merseyside, that she shared 
with her husband. 

Mrs Gilfoyle, who worked in a local factory, was eight months pregnant 
and presented a cheery front to the world. But the long suicide note 
that she left spoke of a feeling of failure and unhappiness, and hinted at 
strains in her marriage. She told her husband not to blame himself, and 
even suggested that the baby was not his. There is an overwhelming 
feeling of guilt and self-blame in the note. 

Friends and relatives refused to believe that she could have killed 
herself. They insisted that she had no cares and was looking forward 
to the birth of her first baby. Suspicion soon turned on her husband. 
Some work-mates told police that she had said that her husband, 
a hospital porter, had persuaded her to write a bogus suicide note 
as part of a course that he was taking on suicide. No such course 
existed. 

However, Professor Canter points out, in a 10,000-word report on the 
case, that for the bogus suicide plot to have worked Gilfoyle would 
have had to persuade his wife to climb a ladder in the garage and allow 
a noose to be placed around her neck. There were no signs of force on 
her body. 

Gilfoyle has always protested his innocence of what was portrayed as a 
calculated, evil plot to make his pregnant wife's killing look like suicide. 

When Merseyside police began to investigate Mrs Gilfoyle's death, 
they consulted Professor Canter, who had been the first psychological 
profiler to be used by British police and who shared their doubts about 
the note. 

His evidence formed part of the prosecution case, though it was never 
heard by the jury. He nonetheless believes that it helped to reinforce 
prosecutors' determination to press ahead against Gilfoyle, who was 
convicted unanimously of murder in July 1993. 
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Professor Canter used a technique of linguistic analysis to try to 
establish whether Mrs Gilfoyle had composed her note. Police 
suspected that her husband had dictated it to her. But studies since, 
including one supervised by Professor Canter, have shown that errors 
can be produced by using simple word counts as the main basis for 
deciding authorship. 

By chance, a couple of years after the conviction, Professor Canter 
moved to Merseyside, taking a post at the University of Liverpool. 
There, he came into contact with Gilfoyle's relatives and eventually met 
the prisoner himself. "He wasn't that creative an individual," Professor 
Canter said. The academic then began looking closer into the science of 
suicide notes. 

The most pertinent study was conducted 50 years ago by the founders 
of the Los Angeles Suicide Prevention Centre, Edwin Schneidman 
and Norman Farberow. The two psychologists, pioneers in suicide 
prevention, compared genuine suicide notes with artificial ones written 
by people who had never been suicidal. 

Their purpose was to look for ways to stop people taking their own 
lives. But Professor Canter made a study of those 1950s notes, along 
with other samples, to seek clues to how a genuine suicide note 
could be distinguished from an imagined one. It became clear that it 
is difficult to simulate the elements in a real suicide note. Professor 
Canter now uses Mrs Gilfoyle's final handwritten lines, beginning 
"Dear Eddie" and ending "Goodnight and God bless, love Paula," in his 
lectures. 

"It is my opinion that the suicide note was written, unaided, by 
Paula Gilfoyle," he said. "That this intention was genuine is difficult 
to determine, but the way in which the note appears to be the 
culmination of months of thinking of various possibilities for dealing 
with her situation, and indicates so directly that Paula could see 
no other way, is consistent with a very real determination to kill 
herself. " 

Gilfoyle's brother-in-law, Paul Caddick, a retired police sergeant who 
found Mrs Gilfoyle's body and now runs the miscarriage of justice 
campaign, praised Professor Canter. 

"He is a brave man," Mr Caddick said. "We are very pleased he has 
come on to the defence side because he is a man of integrity. Obviously, 
for a long time, Eddie didn't like him. When he came on to our side he 
said, 'The bastard, he should've said the right thing in the first place.' 
But now he realises it was a dreadful mistake." 
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Gilfoyle has already lost two appeals against conviction but his new 
legal team at Birnberg Peirce is preparing evidence to bring before the 
Criminal Cases Review Commission. 

Merseyside Police said: "There was a lot of other evidence heard by 
the jury and he was convicted on that evidence." 

Regarding the admissibility of the evidence put forth by Canter, Freckleton and 
Selby (2002, p. 403) state: 

The most substantial English analysis of the admissibility of 
psychological profiling took place in Gilfoyle [2001] 2 Cr App R 57. It 
dealt with the admissibility of evidence by Professor Canter regarding 
the likelihood that a deceased person had committed suicide. The Court 
of Appeal declined the evidence, accepting Professor Canter as an 
expert but finding that he had never embarked on evaluating suicidality 
of a deceased person previously and on the basis that "his reports 
identify no criteria by reference to which the court could test the quality 
of his opinions: there is no database comparing real and questionable 
suicides and there is no substantial body of academic writing approving 
his methodology" : at [67]. It found, too, that Professor Canter's views 
were based on "one-sided information" provided by the defendant. 

While the court didn't put much faith in the evidence, not allowing Canter 
to testify, the Crown Prosecution Service certainly paid close attention to his 
opinion. In fact, it guided their case to closure cementing their position that 
they had their man. But the reasoning was circular: Professor Canter was told 
what the police theories were; these were then fed back to prosecutors; the 
prosecutors used these theories to guide and mount their case. 

Later, Canter was to write his own op-ed piece regarding his involvement in the 
case. Curiously, he admits that there was no strong evidence supporting the the- 
ory that Paula Gilfoyle had been the victim of a staged homicide (Canter, 2008): 

My report was never presented to the court but apparently had an 
influence behind the scenes. But I had always been curious about 
how a pregnant woman would write a suicide note under dictation 
from her husband with whom she had had a strained relationship, and 
then put her head in a noose with him standing behind her. So when 
the opportunity arose a few years later for me to talk to Eddie and his 
family (an option I had been denied as a prosecution expert) I jumped 
at it. The picture that emerged from these discussions was much less 
clear than the original story. There was no strong evidence that Eddie 
had ever dictated a suicide note, or even claimed that he was doing a 
course as a paramedic, just hearsay from friends of Paula, which was 
never presented to the court. 
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So how could such a prominent and experienced psychologist become so 
embroiled in something so clearly inconsistent with the evidence and his 
reported methodology involving empirical, objective, and purportedly sci- 
entific analysis? Using a method that was untested, largely hypothetical, and 
lacking any empirical foundation, Canter appears to have been the victim 
of observer effects and examiner bias. This is evident in his own admissions 
regarding the Gilfoyle case (Canter, 2008): 

The police officer leading the inquiry presented the suicide note to me 
with the fascinating thesis that it had been dictated to Paula by her 
husband, Eddie, who was believed then to have encouraged Paula to 
put her neck in a noose while he stood behind her, after which he killed 
her by lifting her legs to hang her. 

I was told that it was believed that Eddie had murdered Paula, who 
was eight and a half months pregnant, after tricking her into writing 
the suicide note on the pretext that he needed it for a paramedical 
evening class he was taking. His motive, in the crime novel tradition, 
was hinted at being an affair that he was having. 

Basing an opinion solely on the suicide note in this case was sheer folly espe- 
cially given the wealth of evidentiary problems evident. And these didn't just 
relate to those things done later in the investigation. Kennedy (2008b) dis- 
cusses the range of errors that were present in this investigation: 

"Incorrect prioritising of the call out by the divisional control room 
staff" 

The first constable asked for CID and scenes of crime. But control 
room called coroner's officer and police surgeon, who arrived before 
detectives 

"Lack of scene-preservation and destruction of potential evidence" 

Mrs Gilfoyle was said to have been found hanging with her feet 
resting on a pair of step ladders. But the ladders were taken from the 
garage into the house before a detective arrived. Sand by the door was 
trampled, destroying possible footprints 

"The coroner's officer making crucial decisions about the investigation 
and mode of death before the arrival of the CID" 

The first policeman to arrive was the coroner's officer, who decided that 
Mrs Gilfoyle took her own life 

"The cutting down of the body by the coroner's officer" 

He lay Mrs Gilfoyle on the floor to "preserve her dignity" 
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No detective saw her hanging, although exact details would be 
important to establish murder or suicide 

"The decision of the coroner's officer with regards to photographic 
evidence" 

He said there was no need for photos as the coroner did not require 
them 

"The lack of consideration to the advanced pregnant condition of the 
deceased" 

This should have been suspicious enough for a full inquiry 

"The lack of communication" 

When the detective inspector did arrive, he was mistakenly told that 
photographs had been taken 

"The destruction of the ligature following post-mortem" 

No officer attended the post-mortem examination. The ligature was 
burnt by the mortuary assistant. Experts could have deduced who tied 
the knot 

"The initial officer allowing Edward Gilfoyle and his parents to leave 
before the arrival of the CID" 

No one was questioned 

Clearly in this case the massive and numerous errors meant any investigative 
theories were substantially set back by the destruction of evidence which may 
have supported or refuted them. In fact, investigative blunders from the outset 
meant that it would be virtually impossible to tell what anything meant, unless 
these errors were accounted for and, one hopes, corrected. 



ETHICS IN PUBLISHING 

Most legal systems around the world require that witnesses who give opin- 
ion evidence in court actually be experts in their respective area. One way 
this expertise might be established is through the publication of research and 
scholarly thought in textbooks and journal articles. For forensic criminologists 
who also work in the tertiary education sector, publishing may be a require- 
ment of the position, and absolutely necessary for promotion, advancement, 
and other financial incentives such as bonuses and pay raises. Indeed, anyone 
who has ever set foot in a university will probably be well aware of the saying 
"publish or perish." 
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Because the courts and education sector may require this of forensic criminol- 
ogists, there is a great pressure to publish as much as possible, as frequently 
as possible, in the highest tier journals possible. Some are more than capable 
of maintaining a standard and holding fast in their ethical responsibilities to 
themselves, to the community, and to their craft. Others opt for the path of 
least resistance, exploiting colleagues and subordinates; plagiarizing; engaging 
in outright theft of material, thoughts, and ideas; or adopting an inappropriate 
research methodology. 

However, these are not the only problems confronting authors/academics/prac- 
titioners. For some, to make a publication fit an idea, they may have to assume 
certain propositions or conditions; otherwise, their writings may not be accepted 
or as valued. For instance, assuming rather than establishing a particular state of 
affairs may provide an easy shortcut to getting a publication under one's belt. 
The temptation is great, but the problems presented are even greater. 

But we cannot for an instant assume that such behavior is isolated, rare, or unique. 
For example, Turvey (2008) gives one example of a problem of ethics in publish- 
ing where the guilt of a suspect had to be assumed to establish the purported 
validity of a profiling method and the subsequent article that arose from it. 

A further search found at least one other article where such an assumption has 
been made, but the exact extent of the problem cannot be known until a more 
thorough examination has been undertaken. While it is not the province of 
this chapter to delve further into this issue, such a task would make an excel- 
lent research project for any graduate or research student. 

In 2005, McCabe and Wauchope published "Behavioural Characteristics of 
Men Accused of Rape: Evidence for Different Types of Rapists." The purpose 
of this article was to "determine whether the behavioral characteristics demon- 
strated by rapists clustered together into groups that were similar to the com- 
mon rapist typology in the literature" (p. 241). The study was broken into two 
parts: the first was an analysis of 130 men charged with sexual assault, while 
the second examined court transcripts from 50 tried rape cases. Only the first 
study is relevant to the current discussion and will be discussed here. 

In the first study (McCabe and Wauchope, 2005, p. 242): 

Data were collected over a three year period on 130 men who had been 
charged with rape, using information in the form of a violent crime 
analysis report, gathered by the Victorian police ... in the course of 
their investigations of these alleged sexual assaults. 

Study 1, therefore, assessed whether an alleged offender fit within the rapist 
typology developed by Hazelwood and Burgess (1987). To be clear, these sus- 
pects had not been unequivocally convicted of the offenses for which they had 
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been charged; rather, their involvement was the result of allegations that they 
had sexually assaulted someone. This is a problem because of the false report- 
ing involved in the crime of rape, but we shall turn to this in a moment. 

To be able to use the results of the study, that is, whether these suspects (men 
only accused of rape) fit within an established rape typology (rape being a 
penal classification that implies guilt), the researchers had to assume the guilt 
of these suspects. At the least the reader is required to do this to agree that the 
results are in any way valid or meaningful. 

There is a greater problem here that needs to be canvassed though. Beyond 
the grave problem of assuming guilt to give the data meaning, there is the 
much graver problem of falsely accusing another of the crime of rape. What 
this means is that there is a great probability that some of the "rapists" studied 
in this article are not in fact guilty of rape, and are in fact victims themselves 
of false accusations and/or overzealous police and prosecutors who place too 
much faith in the words of those who present as victims and not enough effort 
into investigation. Savino and Turvey (2004) provides an excellent review of 
the major studies in false reporting of rape, showing the rate to be between 
approximately 13% to approximately 40%, depending on the study. 

If these figures can be transposed onto the McCabe sample, this would sug- 
gest that anywhere between 17 and 52 of the 130 "participants" in the study 
are not actually rapists but are in fact victims. Assessing the degree to which 
those accused of a crime fit within offender typologies, of any type, is therefore 
wholly inappropriate. 

ETHICAL GUIDELINES FOR THE FORENSIC 
CRIMINOLOGIST 

In conducting research for this chapter, the authors became more than a little 
concerned about the absence of a code of ethics for criminologists, even in the 
works published on ethics in criminology and criminal justice. 

While some professional organizations have a code of ethics, they frequently 
lack any explanation of consequences for violating the code. This too is a sig- 
nificant problem because it potentially signals a lack of consequences for the 
unethical practitioner and removes the ability of the organization to sanction 
misconduct in a substantive or meaningful way. This essentially gives a green 
light to the unethical examiner and effectively rewards bad behavior. 

While some issues are very clear in their ethical status (e.g., "don't lie under 
oath while giving evidence"), other areas may be less well defined and are far 
less clear in terms of being ethical or unethical. For the initiate or the student, 
having a clearly defined code of ethics to refer to in times of doubt will go a 
long way to professionalizing the field and raising the bar of practice. 
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But having a code of ethics is only half of the battle. As noted, if there are no 
accompanying consequences for breaches, there is little that an organization 
can do to control the behavior of any member or members. It should also be 
noted that the code should be designed not only to sanction errant behavior, 
but also to advance the discipline and to protect it from unethical individuals. 
It should not be the purpose of the code to protect the organization, as is evi- 
dent in the American Academy of Forensic Sciences code of ethics: 

Article II. CODE OF ETHICS AND CONDUCT 

SECTION 1— THE CODE: As a means to promote the highest quality 
of professional and personal conduct of its members and affiliates, 
the following constitutes the Code of Ethics and Conduct which is 
endorsed by all members and affiliates of the American Academy of 
Forensic Sciences: 

a. Every member and affiliate of the Academy shall refrain from 
exercising professional or personal conduct adverse to the best 
interests and objectives of the Academy. The objectives stated in 
the Preamble to these bylaws include: promoting education for and 
research in the forensic sciences, encouraging the study, improving 
the practice, elevating the standards and advancing the cause of the 
forensic sciences. 

b. No member or affiliate of the Academy shall materially misrepresent 
his or her education, training, experience, area of expertise, or 
membership status within the Academy. 

c. No member or affiliate of the Academy shall materially misrepresent 

data or scientific principles upon which his or her conclusion or 
professional opinion is based. 

d. No member or affiliate of the Academy shall issue public statements 
that appear to represent the position of the Academy without 
specific authority first obtained from the Board of Directors. 

Along with a clear intent to protect the organization, it should be noted that 
no consequences or sanctions for breaking the American Academy of Forensic 
Science code of conduct are given. 

Perhaps a more useful touchstone for a code of ethics for Forensic Criminologists 
is the Academy of Behavioral Profiling (ABP) guidelines designed for crimi- 
nal profilers. This code is general enough to apply to criminological settings 
and specific enough to identify component behaviors and exceptions. The 
ABP code and the sanctions for violating the code are as follows (Academy of 
Behavioral Profiling, 1999): 
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Applicants, Students, Affiliates, and Members of the ABP shall: 

■ Maintain an attitude of professionalism and integrity. 

■ Conduct all research in a generally accepted scientific manner. 

■ Assign appropriate credit for the ideas of others that are used. 

■ Treat all information (not in the public domain) from a client or 
agency in a confidential manner, unless specific permission to 
disseminate information is obtained. 

■ Maintain an attitude of independence and impartiality in order to 
ensure an unbiased analysis and interpretation of the evidence. 

■ Strive to avoid preconceived ideas or biases regarding potential 
suspects or offenders from influencing a final profile or crime analysis 
when appropriate. 

■ Render opinions and conclusions strictly in accordance with the 
evidence in the case. 

■ Not exaggerate, embellish, or otherwise misrepresent qualifications 
when testifying, or at any other time, in any form. 

■ Testify in an honest, straightforward manner and refuse to extend 
their opinion beyond their field of competence, phrasing testimony in 
a manner intended to avoid misinterpretation of their opinion. 

■ Not use a profile or crime analysis (the inference of Offender or Crime 
Scene characteristics) for the purposes of suggesting the guilt or 
innocence of a particular individual for a particular crime. 

■ Make efforts to inform the court of the nature and implications of 
pertinent evidence if reasonably assured that this information will 
not be disclosed in court. 

■ Maintain the quality and standards of the professional community 
by reporting unethical conduct to the appropriate authorities or 
professional organizations. 

Sanctions for Violations of the Ethical Guidelines for Professional 
Conduct 

There are three (3) types of sanctions for Applicants, Students, 
Affiliates, and Members of the ABP who have been found to have 
violated the ethical guidelines of this Academy: 

Advisement: A written notification to the individual responsible 
for the violation to cease their unethical conduct. Two advisements 
result in an automatic warning. 

Warning: A written warning to the individual responsible for 
the violation to cease their unethical conduct immediately or risk 
expulsion. Warnings will be made known to ABP membership. Two 
warnings result in automatic expulsion. 
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Expulsion: A written notification of expulsion from the Academy of 
Behavioral Profiling to the individual responsible for the violation. 
Expulsions will be made public. 

The purpose of these sanctions is not necessarily to simply punish 
those responsible for unethical behavior, but to educate them, and give 
them an opportunity to make changes before more serious sanctions 
are levied. This provides a mechanism for identifying well intentioned 
individuals who err in judgment versus those whose ethics are at odds 
with those of the Academy. 

Formal reports of ethics violations, with proper documentation, should 
be presented to the Ethics Committee within the Board of Directors. 
The Chair of the Ethics Committee shall investigate complaints 
regarding potential unethical conduct within the membership and then 
pass a recommendation along to the Board of Directors for an official 
vote. 

No sanctions shall be given before those members involved are 
provided an opportunity to defend themselves. 

If one is bound to a code of ethics, and has it ready at hand should questions 
arise, then it becomes easier to guard against unethical behavior and other 
unethical practitioners. Indeed, a printed code close by, out for all others to 
see, would surely be a safeguard even against a request that one should go 
to the "dark side." To be sure, one lapse in judgment is a precursor to further 
errors in professional practice, opening the door to a swath of further requests 
or temptations. 

Thornton (2007, p. 48) provides the following canon of ethics for reconstruc- 
tionists that could be easily adopted by forensic criminologists: 

One simple device that may assist the crime reconstructionist 
in the maintenance of the proper professional stance against 
external pressure is a printed statement of ethical behavior posted 
conspicuously in his or her office. A consulting reconstructionist could 
have it posted on his or her Web site. This may read something along 
the lines of: 

1. As a practicing crime reconstructionist, I pledge to apply the 
principles of science and logic and to follow the truth courageously 
wherever it may lead. 

2. As a practicing crime reconstructionist, I acknowledge that the 
scientific spirit must be inquiring, progressive, logical, and unbiased. 

3. I will never knowingly allow a false impression to be planted in the 
mind of anyone availing themselves of my services. 



Summary 




4. As a practicing crime reconstructionist, it is not my purpose to 
present only that evidence which supports the view of one side. I 
have a moral and professional responsibility to ensure that everyone 
concerned understands the evidence as it exists and to present it in 
an impartial manner. 

5. The practice of crime reconstruction has a single professional 
demand — correctness. It has a single ethical demand — truthfulness. 
To these I commit myself, totally and irrevocably. 

6. The exigencies of a particular case will not cause me to depart from 
the professionalism that I am reguired to exercise. 

For the sake of those on whom this may be lost (italics added): 

1. As a practicing forensic criminologist, I pledge to apply the 
principles of science and logic and to follow the truth courageously 
wherever it may lead. 

2. As a practicing forensic criminologist, I acknowledge that the 
scientific spirit must be inquiring, progressive, logical, and 
unbiased. 

3. I will never knowingly allow a false impression to be planted in the 
mind of anyone availing themselves of my services. 

4. As a practicing forensic criminologist, it is not my purpose to present 
only that evidence which supports the view of one side. I have 

a moral and professional responsibility to ensure that everyone 
concerned understands the evidence as it exists and to present it in 
an impartial manner. 

5. The practice of forensic criminologist has a single professional 
demand — correctness. It has a single ethical demand — truthfulness. 
To these I commit myself, totally and irrevocably. 

6. The exigencies of a particular case will not cause me to depart from 
the professionalism that I am required to exercise. 

While sanctions are necessary, they are only useful if ( 1 ) there is a code of ethics 
to hold people accountable to, and (2) if there is a professional group to hold 
them accountable to that code of ethics. At the time of writing, no such profes- 
sional group exists for the forensic criminologist. However, at the time of this 
writing, things are underway to rectify this situation. 

SUMMARY 

Forensic criminologists have a great duty to ensure that the result of their anal- 
ysis not only comports to the evidence, but that the results of their analysis 
are ethical and subscribe to ethical standards. These standards have, to date, 
been poorly defined and prescribed. These standards relate to all areas of 
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professional practice, including any expert reports or testimony, and also to 
commentary provided to the media or other public forums. 

There is often great pressure placed on forensic criminologists to provide 
results one way or the other, for whatever side may employ them. It is their 
sole responsibility to ensure that they remain impartial, regardless of the 
pressure, and to provide an analysis that benefits nothing but the facts of the 
case and the decider of those facts, be they judge, jury, or panel. 

A code of ethics goes a long way to helping forensic criminologists remain 
impartial and ensuring that their analysis is helpful to the trier of fact in no 
other way than it paints a clearer picture of what happened. In addition, an 
ethical canon provides cover for ethical criminologists from all others, espe- 
cially those who would see them alter their opinion out of fear or favor. 

Review Questions 

1. According to Pollock (2007), what are the four elements to ethical standards? 

2. What is the difference between ethics and morals? 

3. T/F Forensic criminologists, when working for a defense team, may take on the 
role of advocate for the accused. 

4. What must forensic criminologists consider before opining to the media on any 
given case? 

5. T/F For research purposes, it is standard practice to assume the guilt of suspects. 

6. Why is it necessary to provide not only ethical guidelines, but also the sanctions 
which will be handed down if the guidelines are broken? 

7. Discuss some of the ethical guidelines which are necessary for any forensic 
criminologist. 
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